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Editorial 


Attention has been called by the Railroad Com- 
mission of Indiana to a statement in these columns 
in the issue of Tur Trarric Wor tp for January 6, 
1912, which in the interest of accuracy requires ex- 
planation. It was therein stated that “an Indiana 
law requires roads having a certain mileage to in- 
stall a system of signaling which shall be approv- 
able by the state commission, but a recent court 
decision, in an action brought by the commission 
against a railway company, turned in favor of de- 
fendant on the ground that the requirement of the 
law was not sufficiently specific.” It is explained 
that the Act of 1907 did not require approval by the 
commission, but used the somewhat vague expres- 
sion, “an approved block system.” To remove 
doubt upon the matter the commission drafted an 
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amendment to the Act of 1907, which passed as 
Chapter 188 of the acts of 1911. The law as it now 
stands provides definitely for approval by the com- 
mission and confers authority to grant extension of 
time upon a showing of necessity for such exten- 
sion or upon a showing that the traffic is so light 
that it can be handled properly without hazard to 
life or property. The compulsory law is stated to 
have been very successful, increasing the mileage 
of block signaling and, in the opinion of the com- 
mission, the efficiency of those existing. The com- 
mission expects to accomplish a great deal in the 
direction of efficient block signaling in the state of 
Indiana. The case in question, in which the deci- 
sion above referred to was rendered, has been car- 
ried to the Supreme Court of the state upon ap- 
peal, 


JURISDICTION OVER ELECTRIC LINES. 


In view of the number of times at which the 
Interstate Commerce Commission has passed af- 
firmatively upon the question whether electric 
street railways are common carriers by “railroad” 
within the meaning of the Act to regulate commerce, 
it seems a little curious that the defense in so im- 
portant a case as that of which the decision is given 
elsewhere in this issue should have been allowed 
to rest principally upon the contrary allegation. 
The suit involved the electric railways in the Dis- 
trict of Columbia and adjacent sections of Mary- 
land and was brought by the residents of certain 
suburban villages because of the advance in fares 
on June I, 1910, from five to ten cents. No defense 
was offered as to the reasonableness of the rates 
themselves. 

Defendants contended that they were not en- 
gaged in interstate transportation and hence were 
not subject to the terms of the Act. It was in- 
sisted that the three companies involved were sep- 
arate and distinct corporations, though one of the 
companies owned the entire capital stock of one of 
the remaining companies and about three-fourths 
of that of the other. For more than ten years prior 
to June I, 1910, two of the companies had been 
operating through routes for passengers, though 
through tickets were not used. For a considerable 
period it appears, also, that the same two compa- 
nies have been engaged in the transportation of 
freight from points in the District to points in 
Maryland, for which through billing is made and 
joint rates charged by the two companies. The 
Commission, however, calls attention to the fact 
that no tariffs of charges for either freight or pas- 
senger transportation have been filed as required 
by the terms of the Act. 


























































A secondary ground of defense is in connection 
with two laws of the state of Maryland, one for- 
bidding free transportation, which it is claimed was 
being given up to the District line under the old 
five-cent fare arrangement, and the other providing 
for the establishment of not to exceed three fare 
zones between the District and the farthest point 
reached by the lines, on each of which the fare 
should not exceed five cents; but the Commission 
points out that this did not constitute an obligation 
to charge five cents over each zone and implies that 
as the companies apparently found it reasonably 
profitable to establish a through rate of five cents 
and maintain it for ten years prior to the date when 
the rate was doubled, and as no defense was made 
as to the reasonableness of the present rate, the 
old rate should again be put in effect. It is also 
suggested that such an arbitrary division of the 
rate as would give the whole amount to the por- 
tion of the through line lying within the District 
and leave nothing to the Maryland portion of the 
line would not only be unnecessary, but would be 
unlawful under the Act to regulate commerce. 

Under the terms of the Act itself the general in- 
terpretation of jurisdiction in cases that have been 
brought before the Commission, and the fact that 
in at least one of them the Commission has been 
fully sustained by the Commerce Court, it is hard 
to surmise why such defenses should have been 
relied upon and no attempt made to show that the 
rates at present in force were reasonable. The 
street railway traffic between Washington and its 
suburbs is slightly different from that of any other 
city in that the “rush hours” are limited and more 
definitely marked than probably in any other city. 
A very large percentage of its suburban population 
travels on government hours, and there is not the 
variation of an hour or two in the moving time of 
large numbers of passengers as in the case of a city 
full of manufacturing industries. This is not sug- 
gested as a defense, but as a possible ground upon 
which a showing could have been made that might 
produce better results than a pleading of lack of 
jurisdiction. 

The case would be one of vital interest in the 
event of a reversal on appeal of the decision of the 
Commission, because of the large and constantly in- 
creasing number of electric railways that cross 
state lines, but such an outcome does not seem 
highly probable. 


AVERAGE DELAY 1.37 DAYS. 

Virginia, Minn., January 19.—The December report 
of the Missabe Range Demurrage Bureau shows that 
there were 2,892 cars tracked during the month, with an 
average delay of 1.37 days per car. 
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BACK TO POLITICS? 





Washington, D. C., January 19.— 
Two decisions by the Supreme Court 
within a week suggest the probability 
that the railroads of the country wil! 
be forced into politics again; tha 
is, if representations made by their 
attorneys as to the severity of the 
laws against the carriers are to be 
taken as seriously as they are mad: 
Reference is made to the lumber 
rate cases decided on January 9 and 
the Babcock employers’ liability case, decided on Janu- 
ary 15. In the former, the rates to St. Paul and Omaha 
prescribed- by the Commission were held to have been 
made by the Commission within the scope of power under 
the Act to regulate commerce. In the employers’ liability 
case the court decided against the contentions of the 
railroad lawyers on every material point. 


It would be straining the truth to say the decisions 
mark an epoch in the life of the nation. No new prin- 
ciples are stated in either decision. It is the application 
of the rules, principles and doctrines enunciated in 
long line of cases that brings the big men in the man- 
agement of railroads right up'against the question of! 
whether it would not be better to enter politics boldly 
on the assumption that the transportation corporations 
are being imperiled by the restrictions that are being 
placed on them by the constructions placed on statutes, 
in the first instance by the Interstate Commerce Com- 
mission, and, finally, by the courts. 


Appeal lies from the Supreme Court to the voters of 
the country. ‘The only way to get rid of the restrictions 
is to induce the voters to send men to Congress who 
will modify the statutes declared to be so burdensome. 
If the acts upon which the decisions are based are re- 
pealed or amended, the court-made law, using that term 
merely to indicate the constructions placed on the 
statutes by the tribunals, will go with them. 


It is to be seriously doubted, however, whether the 
decisions will be regarded so seariously as all that. The 
chief lesson to be learned from the decision in the lumber 
rate cases is that the railroads must make their cases 
in full before the Commission. Nothing can be clearer 
than that. 


In popular language, the court decided that if the 
railroads were not able to prove to the satisfaction of 
the Commission that the rates it proposed would not 
be reasonable, the courts cannot help them. Of course, 
the Jaw has been changed since the lumber rates were 
ordered into effect. The railroads must now prove to 
the sdtisfaction of the Commission that on a proposed 
increast, first, the increase would not make the 
rate unreasonable or otherwise in conflict with the law, 
and, second, that there is necessity for it. Perhaps the 
first part of that statement is sufficient, but in prac- 
tice it is pretty hard to persuade the Commission that 
any increase would be reasonable if the applying carrier 
could not show necessity for the additional income. 

The allegation that the Commission acted without 
testimony on a particular point must be a fact, not merely 
a conclusion that the testimony was not weighty enough 
to have enabled the Commission to reach the conclusion 
it did. 
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In view of what the Commerce Court has done in the 
jemon rate, switching charge and other cases, the deci- 
sion of the lumber rate cases is being read with much 
more than ordinary interest. There are many who 
see in it evidence that when those matters are passed 
upon by the highest tribunal, there will not be much 
left of the Commerce Court. Opponents of the court 
have no doubt but that it has been trying to reach out 
and take to itself the power of reviewing the facts 
before the Commission and taking testimony itself on 
the very issues before the Commission, and they have 
not the slightest doubt but that when the time comes, 
the Supreme Court will write things that will burn the 
ears of the judges of that special Circuit Court. Vul- 
garly speaking, the view among those who support the 
Commission in its arguments with the Commerce Court 
is that the highest tribunal will box the ears of Judges 
Knapp, Archbald, Hunt, Carland and Mack, and box 
them soundly, and admonish them to confine themselves 
to the consideration of the real questions of law that 
may be involved without seeking, by indirection, to pass 
upon the facts, which the law places within the con- 
clusive jurisdiction of the Commission. On that point, 
the lumber rate decision reads: 


“Its conclusion (Commission), of course, is subject 
to review, but when supported by evidence is accepted 
as final; not that its decision, involving as it does so 
many and such vast public interests, can be supported 
by a mere scintilla of proof—but the courts will not ex- 
amine the facts farther than to determine whether there 
was substantial evidence to sustain the order.” 

After saying that, Justice Lamar goes on to review 
the testimony, taking up point by point, and saying as to 
the first point that, upon that testimony alone, the order 
could not be sustained. But, he adds, the facts there 
set up do not stand alone, so he goes on and takes up 
others, finally saying, “The matter has to be determined 
by a consideration of many facts.” 

But what seems most damaging to the work of the 
Commerce Court is this remark: “While there is lan- 
guage in the opinior. which, looked at alone, might sug- 
gest that the Commission was attempting to decide more 
than the single question as to what was a reasonable 
rate, yet, taking the opinion as a whole, it affirmatively 
appears that the Commission confined itself to the 
statutory power to fix rates.” Therefore, the court, con- 
sidering the case as a whole and not some part of it, 
came to the conclusion that the Commission must be 
upheld. 

In the discussion of the Commerce Court’s decrees, 
one point the Commission made in its annual report is 
that the Commerce Court acted arbitrarily in picking 
out a sentence here or a paragraph there and saying 
that upon that sentence or that paragraph the Commis- 
sion founded its order. 

The significance of the Babcock decision, taken in 
connection with the decision in the safety appliance 
case brought up by the Southern, is obvious. It means 
that everybody and everything about a railroad over 
which commerce between the states passes is subject 
to the jurisdiction of the United States if Congress de- 
sires to act within the sphere the courts have indicated 
as coming within the scope of the commerce clause of 
the Constitution. 

Politically, that means that if the railroads feel 
themselves aggrieved by anything that is done now or 
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may be done hereafter, the place for them to seek re 
lief is in Congress, not the courts. The latter have 
indicated the great distance to which the lawmakers 
May proceed* without coming into unpleasant contact 
with the prohibitions of the fundamental law. Acts 
which attorneys for the carriers have thought uncon- 
stitutional, or, at least, beyond the power of the Inter- 
state Commerce Commission under the interstate com- 
merce law have been approved by the court of final 
resort as being within the Constitution. 

Appeal to Congress is the only other step. If that 
body, as now constituted, is not responsive, then the 
appeal must be taken to the voters, many of whom, to 
speak plainly, have grouches, caused by the arrogance 
of minor officials and employes of railroads—as, for in- 
stance, demand for the payment of freight on a ship- 
ment of potatoes that had been five weeks in covering 
a distance of 300 miles and were frozen solid at destina- 
tion, the use of nine days by an express company to 
carry a money package 540 miles, and then failure to 
deliver except upon demand of the person to whom it 
was addressed. It is those irritating little things that 
makes it uphill work for railroad managers who have no 
desire other than to be decent and make money for the 
stockholders. A. E. H. 


Scouts Talk of Rate War 


New York, January 19.—Joseph Di Giorgio, president 
of the Atlantic Fruit & Steamship Company, has given 
the lie to the statement cabled from London earlier in 
the week that a struggle between his line and the 
United Fruit Company was brewing and that there was 
a possibility of the Hamburg-American line taking over 
the Atlantic’s business. 

“Concerning a struggle or war with the United Fruit 
Company,” says Mr. Di Giorgio, “there is nothing in 
the situation to justify any such belief or anticipation, 
unless the usual and customary competition in which 
the Atlantic Fruit & Steamship Company is engaged 
with other concerns in the same line of business may 
be so characterized, 

“Referring to the relations of the Hamburg-Ameri- 
can Line with the Atlantic Fruit & Steamship Company, 
it is true the Hamburg-American Line has participated 
in an underwriting syndicate for bonds of the Atlantic 
Fruit & Steamship Company, but while the amount of 
its underwriting was substantial, it was less than that 
of each of several financial interests who have likewise 
participated in the syndicate purchase. There is no 
necessity for the Hamburg-American Line, or any other 
interest, to take over the enterprise of the Atlantic 
Fruit & Steamship Company, and talk of any such idea 
is absurd. The bonds of the Atlantic Fruit & Steamship 
Company, intended for present issue, have all been pur- 
chased, and if, at any time, it should be determined 
to extend the enterprise and take in other valuable 
properties or interests, all necessary financial co-opera- 
tion will be available. 

“This authoritative statement concerning the Atlan- 
tic Fruit & Steamship Company is made for the reason 
that the press and the public are entitled to know the 
real situation and to be in a position to properly measure 
the accuracy of all rumors and to appreciate the motives 
underlying them.” 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Commission Takes Jurisdiction 


—_. 


OPINION NO. 187 
No. 4070. 
(22 I. C. C. Rep., 187.) 
CITIZENS OF SOMERSET, DRUMMOND AND FRIEND- 
SHIP HEIGHTS, MD., 
vs. 
WASHINGTON RAILWAY & ELECTRIC COMPANY 
ET AL. 


Submitted November 11, 1911. Decided January 9, 1912. 
For more than 10 years prior to June 1, 1910, defendants, who 
are engaged in operating electric street railways in the 
District of Columbia and in the state of Maryland, charged 
for the transportation of passengers over their lines be- 
tween Somerset, Md., and points in the district, a cash fare 
of 5 cents, or six fares for 25 cents. Effective June 1, 
1910, they increased the fare by- requiring the payment of 
5 cents between Somerset and the district line, plus 5 cents 
or a ticket purchased at the rate of six for 25 cents, be- 
tween the district line and points within the district. They 
also provided for the transportation between Somerset 
and the district line a monthly commutation of $1.73 for 
26 round trips. Complainants allege that the increased fare 
is unjust and unreasonable. Defendants aver (1) that as 
electric street railways they are not subject to the jurisdic- 
tion of the act to regulate commerce; and (2) that they 
are not engaged in interstate transportation of passen- 
gers or property. They offer no evidence to sustain the in- 
creased fare as ‘‘just and reasonable;” Held, That de- 
fendants are common carriers engaged in the transporta- 
tion of passengers between points in a state and points 
in the district, and are therefore amenable to the terms 
of the Act; that having failed to justify the increased fare 
complained of, the same is found to be unreasonable to 
the extent that it exceeds a cash fare of 5 cents or: six 
fares for 25 cents, which fares are prescribed for the future. 


Charles D. Drayton and Charles §. Moore for com- 
plainants. 

George P. Hoover for Washington Railway & Elec- 
tric Company and Georgetown & Tennallytown Railway 


Company. 


William H. Talbott for Washington & Rockville Rail- 
way Company. 

Report of the Commission. 
BY THE COMMISSION: 

Complainants are citizens of the villages of Somer- 
set, Drummond and Friendship Heights, in the state of 
Maryland. ~Their petition, filed May 4, 1911, assails as 
unreasonable, excessive and unjust the fare charged 
by defendants for the transportation of passengers be- 
tween Somerset and points in the District of Columbia. 

Somerset is a Suburban village situated a little less 
than half a mile from the line between the state -of 
Maryland and the District of Columbia, and slightly 
over 6 miles from the business center of the city of 
Washington, in said district. Drummond and Friendship 
Heights are also suburban villages, the former situated 
immediately north and the latter immediately south of 
Somerset, The combined population of the three villages 
numbers about 500, many of whom are employed or 
have their places of business in Washington and travel 
daily in both directions over defendants’ lines. 


The Washington Railway & Electric Company and 
Georgetown & Tennallytown Railway Company are cor- 
porations, under the laws of the United States, engaged 
in operating electric street railways in the District of 
Columbia. The lines of the two companies intersect at 
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Thirty-second and P streets and Thirty-second and 0 
streets northwest, in Washington, at which point passen- 
gers are exchanged from one line to the other under an 
arrangement whereby transfers are given which entitle 
passengers to continuous carriage over the lines. 

The Washington & Rockville Railway Company is a1 
Maryland corporation engaged in operating a line of 
electric railway between Rockville, Md., and a point 
within the District of Columbia, a distance of about 
miles, The cars of the several companies are propelled 
by power furnished by the Potomac Electric Power Com- 
pany whose plant is situated in the District of Columbia. 

In traveling between their homes in Somerset, Drum- 
mond and Friendship Heights and points within the city 
of Washington, in either direction, complainants pas 
over the lines of two or more of the defendants. 


For a period of about 11 years, prior to June 1, 1910, 
the defendants charged and collected a cash fare of 5 
cents or six fares for 25 cents, for passenger travel be- 
tween Somerset and points in the District of Columbia 
served by their lines. On June 1, 1910, the fare was 
increased 5 cents, or a monthly commutation fare of 
$1.73 covering 26 round trips, between Somerset and the 
district line. 

As the increase in the fare was after January 1, 
1910, under section 15 of the Act to regulate commerce, 
the burden of proof to show that the increased fare is 
just and reasonable rests with the defendants. They 
have offered no evidence to discharge such burden, but 
rest their defense entirely upon other grounds. First, 
they contend that the Commission is without jurisdiction 
in the premises, and, second, they aver that the increased 
fare is due to compulsory legislation by the state of 
Maryland with respect to the Washington & Rockville 
Railway Company. 

Upon the question of jurisdiction, it is contended 
that electric street railways are not common carriers by 
“railroad,” within the meaning of the Act to regulate 
commerce, This question has been passed upon by the 
Commission several times, and our rulings have been 
uniformly to the effect that such railways are common 
carriers by “railroad,” and when engaged in the inter- 
state transportation of passengers or property are amen- 
able to the provisions of the Act. Willson vs. R. C. Ry. 
Co., 7 I. C. C. Rep., 838; West End Improvement Co. vs. 
Omaha & Council Bluffs Ry. & Bridge Co., 17 I. C. C. 
Rep., 239; Beall vs. W., A. & M. V. Ry. Co., 20 I. C, C. 
Rep., 406. In a proceeding to restrain the Commission’s 
order in the second case referred to, the Commerce 
Court rendered a decision October 5, 1911, fully sus- 
taining the Commission’s views. 

It is further contended that defendants are not en- 
gaged ih interstate transportation of passengers or prop- 
erty, and for that reason are not subject to the Act. It 
is insisted that they are separate and distinct corpora- 
tions engaged in the operation of separate and distinct 
lines of railway; that the Washington Railway & Electric 
Company is not engaged in interstate commerce or in 
anywise concerned in the transportation of passengers 
over the line of the Washington & Rockville Company; 
and that the Georgetown & Tennallytown Company is 
not engaged in interstate commerce, or in anywise con- 
cerned in fixing the fare for the transportation of pas- 
sengers over the Washington & Rockville line. 

The line of the Washington Railway & Electric Com- 
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pany extends from the extreme eastern portion of the 
city of Washington through the business and official 
centers of the city to and beyond the intersections with 
the line of the Georgetown & Tennallytown Company 
at Thirty-second and P streets and Thirty-second and O 
streets, aforesaid. The line of the Georgetown & Ten- 
nallytown Company extends from a point near the inter- 
section of Thirty-second and M streets, northwest, via 
Thirty-second street and Wisconsin avenue to the divid- 
ing line between the District of Columbia and the state 
of Maryland. There is no railway station at the district 


line nor is there any interruption of the tracks at that 
point. 


Passengers from points on the line of the Washington 
Railway & Electric Company are charged a cash fare 
of 5 cents, or six fares for 25 cents, and are given 
transfers to the line of the Georgetown & Tennallytown 
Company, at Thirty-second and P streets. Passengers 
originating on the line of the latter company are charged 
at the same rate and are given transfers to the line of 
the Washingtcn Railway & Electric Company, 

Passengers from points on either line destined to 
Somerset, or to other points in the state of Maryland, are 
carried through to destination without change of cars 
at the district line and like through carriage is given 
passengers from Somerset and from other points in 
Maryland destined to points in the district. The cars 
of the Washington & Rockville Company are operated 
over the line of the Georgetown & Tennallytown Com- 
pany in the district, as well as over its own line inthe 
state, and the cars of the Georgetown & Tennallytown 
Company are operated over the line of the Washington 
& Rockville Company in the state, as well as over its 
own line in the district. At certain seasons cars be- 
longing to the Washington Railway & Electric Company 
are operated on the lines of the Georgetown & Ten- 
nallytown and Washington & Rockville companies and 
carry passengers from points in the district to Rockville 
and return without change. 


There is now, and has been for more than 10 years, 
through transportation of passengers via the lines of 
the Washington & Rockville and Georgetown & Ten- 
nallytown companies, without change of cars at the 
district line, between points in the state and points in 
the district, the same cars, motormen and conductors 
being used throughout the entire journey. Under the 
transfer arrangement at Thirty-second and P streets, 
there likewise exists, and has existed for some time, 
through transportation of passengers over the lines of 
all three of the defendants, by continuous carriage with- 
out change of cars at the district line, between points 
in the district served by the Washington Railway & 
Hlectric Company and Somerset and other points in 
the state. By these means passengers have been and 
are still daily transported between points in the district 
and points in the state, in either direction. The existence 
of a through route was in effect conceded by the general 
manager of all three companies who, in the course of 
his examination at the hearing, testified as follows: 


Q. Under that arrangement, Mr. Fuller, the understanding 
between the street railway companies and the public, as far 
as there could be any understanding, was that the companies 
held themselves out as willing to carry, and as in fact carry- 
ing, passengers from points in the district to Somerset on one 
fare? That was the understanding, was it? 

A. That was a reasonable assumption; yes. 

Q. In other words, that was the holding out of the com- 
Ppanies,/so far as the public was concerned? 
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A. That is what we did for practically 10 years, to my 
positive knowledge. 


It thus appears not only that through transporta- 
tion between Somerset and the district has existed in 
fact, but that the defendants have continuously held 
themselves out to the public as engaged in such through 
transportation, The double track, upon which the cars 
of the Georgetown & Tennallytown Company and the 
cars of the Washington & Rockville Company operate 
to and from Somerset, ends at that point. 


The Washington Railway & Electric Company owns 
the. entire capital stock of the Washington & Rockville 
Company and about three-fourths of the capital stock 
of the Georgetown & Tennallytown Company. While the 
several companies are operated as separate and distinct 
corporations, they have the same general officers and 
are controlled by bcards of directors composed almost 
entirely of the same persons. These facts have a ten- 
dency to show a common purpose or understanding on 
the part of the several companies in harmony with the 
fact of the through transportation shown of record. 

The fact that through tickets are not used or through 
fares paid does not prove the transportation to be other 
than interstate. As to passengers who travel from points 
in the state to points in the district served by the 
Washington Railway & Electric-Company, or vice versa, 
all three of defendants participate in the through trans- 
portation and in the fares charged therefor. As to 
points in the district served. only by the Georgetown & 
Tennallytown Company, that company and the Washing- 
ton & Rockville Company participate in the through 
transportation and in the fares charged therefor. A 
through route exists over which passengers are actually 
transported by continuous carriage, and the fact that 
joint rates or fares may not now be in force dces not 
prove that the transportation is not interstate in char- 
acter. 


The situation is well illustrated by an agreement 
entered into June 1, 1910, between the Georgetown & 
Tennallytown Company and the Washington & Rock- 
ville Company, providing, among other things, for the 
interchange and rental of cars by said companies, wherein 
it is stated as follows: 


Whereas, The Rockville Company and the Tennallytown 
Company are and have been for some time past jointly ope- 
rating a through electric railway service from the town of 
Rockville, Maryland,to Wisconsin avenue and M street nw., 
Washington, D. C., and from Somerset Heights, Maryland, to 
the same place; and 

Whereas, The Tennallytown Company is at present, as 
owner or lessee, operating nine (9) or more cars used in the 
above joint operation from Wisconsin avenue and M street 
nw., to Somerset Heights, Maryland, and to Rockville, Md., 
and the Rockville Company is owner or lessee of six (6) or 
more cars, including ‘‘Market Car’ also used in above joint 
operation, all of which said cars are housed in the car barn 
located on Wisconsin avenue nw., near the istrict line, owned 
by the Washington Railway & Electric Company and leased by 
it to the Tennallytown Company. 


The facts thus stated show that the two defendants, 
parties to the agreement, are and have been engaged in 
“jointly operating a through electric railway service” 
between points in Maryland and points in the District 
of Columbia. It was conceded by counsel for the district 
companies at the hearing that, under an arrangement 
between the Georgetown & Tennallytown Company and 
the Washington & Rockville Company, through trans- 
portation of passengers has obtained and still obtains 
from points in the district to Somerset and other points 
in Maryland. It further appears that the Georgetown & 
Tennallytown Company and Washington & Rockville 
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Company are and have been engaged in the transporta- 
tion of freight from points in the district to Somerset 
and other points in Maryland, for which through billing 
is made and joint rates are charged by the two com- 
panies. No tariffs of charges for either freight or pas- 
senger transportation have been filed with the Commis- 
sion by these defendants, as is required by the Act, 


Under all the circumstances we are of opinion that 
the matters set forth in complainants’ petition are within 
the scope of the Act to regulate commerce, and that the 
jurisdiction of the Commission is clear. 


The second ground of defense is that by act of the 
legislature of the state of Maryland, laws of 1910, chap- 
ter 220, the Washington & Rockville Company is com- 
pelled to charge the additional fare between Somerset 
and the district line complained of in this proceeding. 
Prior to that act the Washington & Rockville line was 
divided into fcur zones, for each of which, or part 
thereof, a passenger fare of 5 cents was charged. The 
act supra required the company to divide the line into 
not exceeding three zones, the first to extend from the 
district line to a stated point about three and a half 
miles beyond, and the others to be as nearly equal as 
the conditions would permit, and it was provided that 
the rate or fare from each zone, or part of a zone, should 
not exceed 5 cents. There is no provision to the effect 
that the Washington & Rockville Railway Company 
shall charge a fare of 5 cents between Somerset and 
the district line. So far as that act is concerned the 
company may charge less than 5 cents and may accord 
free service or special commutation rates. 


Testimony was introduced by defendants to show 
that, prior to June 1, 1910, transportation of passengers 
between Somerset and the district line was performed 
as a gratuitous service. From other evidence of record, 
however, it appears that, both prior and subsequent to 
that date, the uniform custcm has been to collect fares 
from passengers boarding the cars at Somerset, im- 
mediately upon leaving that point, and before the cars 
reached the district line. It has also been the custom 
to charge and collect fares for passenger travel between 
Somerset and Friendship Heights, in either direction. 
These facts are not consistent with the theory that the 
service was free, especially in view of the insistence by 
defendants that all fares collected on the Washington & 
Rockville line belong to that company. 

Another Maryland statute enacted by the same legis- 
lature that passed the one just considered is also relied 
on by defendants. Laws of 1910, chapter 180. That is 
a general statute creating a public service commission 
with jurisdiction over common carriers within the state, 
which prohibits the granting of free transportation by 
such carriers. It is argued that the terms of this general 
statute are controlling, and therefore that the Washington 
& Rockville Company could not lawfully give the free 
transportation allowed under the act first referred to, 
which is special and local in its application. But it is 
not necessary to grant free transportation as to any 
part of the service in order to apply the fare formerly 
charged between Somerset and points in the district: 
Nor would such a course be lawful under the Act to 
regulate commerce. 

Our conclusion is that the grounds of defense urged 
by defendants are unsound and cannot be sustained. 
The defendants have made no effort to discharge the 
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burden placed upon them by the statute to prove that 
the increased fare is just and reasonable. We accord. 
ingly find that defendants, having failed to justify the 
increased fare for passenger travel between Somerset, 
Md., and points in the District of Columbia, herein com- 
plained of, that the same is unjust and unreasonable to 
the extent that it exceeds the fare continuously applied 
between those points for more than 10 years prior to 
June 1, 1910, which fare will be prescribed for the 
future. An order will be entered accordingly. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 9th day of January, A. D. 1912. 

Judson C. Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No, 4070. 
CITIZENS OF SOMERSET, DRUMMOND AND FRIEND- 
SHIP HEIGHTS, MD., 
vs. 

WASHINGTON RAILWAY & ELECTRIC COMPANY; 
GEORGETOWN & TENNALLYTOWN RAILWAY 
COMPANY; WASHINGTON & ROCKVILLE RAIL 
WAY COMPANY, AND GEORGE WEEMS WIL 
LIAMS, RECEIVER THEREOF. 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
involved having been had, and the Commission having, 
on the date hereof, made and filed a report containing 
its findings of fact and conclusions thereon, which said 
report is hereby referred to and made a part-hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required, on or before 
the 20th day of February, 1912, to cease and ‘desist, and 
for a period of two years thereafter to abstain, from 
charging, demanding, collecting or receiving their present 
fares for the transportation of passengers between Somer- 
set, in the state of Maryland, and points in the District 
of Columbia. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required, on or before the 
20th day of February, 1912, to establish, and for a period 
of two years thereafter to maintain, and apply to the 
transportation of passengers between Somerset, in the 
state of Maryland, and points in the District of Columbia 
served by any of their lines, a fare not in excess of 5 
cents cash, or six fares for 25 cents. 


Rates to Yuma Unreasonable 
OPINION NO, 1718 
No. 2982. 
(22 I. C. C. Rep., 185.) 
E. F. SANGUINETTI 
vs. 
ILLINOIS CENTRAL RAILROAD COMPANY ET AL. 


Submitted July 5, 1911. Decided January 9, 1912. 

Rates charged complainant for the transportation of various 
shipments of general merchandise from certain eastern 
points to Yuma, Ariz., found unreasonable, and reparation 
awarded. 


G. M, Stephen for complainant. 
A. P. Humburg for Illinois Central Railroad Company. 
F. C, Dillard and L. T. Wilcox for Morgan’s Louist 
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ana & Texas Railroad & Steamship Company, Texas & 
New Orleans Railroad Company and other lines. 

T. J. Norton and D. L. Meyers for Atchison, Topeka 
& Santa Fe Railway Company. 

Report of the Commission. 
LANE, Commissioner: 

It is alleged in the petition of the complainant, filed 
November 18, 1909, that the defendants collected un- 
reasonable charges for the transportation of various 
shipments of general merchandise from certain desig- 
nated eastern points to Yuma, Ariz. Reparation is sought, 

This case was presented to the Commission in- 
formally September 8, 1908. The evidence shows that the 
rates charged and paid by complainant for the trans- 
portation of the articles designated in the petition, to 
Yuma, exceeded the rates in effect on the same articles 
for carriage from the respective points of origin to 
Los Angeles, Cal., plus the local rates from Los Angeles 
to Yuma. 

Defendant Southern Pacific Company appeared at 
the hearing and signified its willingness to refund the 
charges paid by complainant in excess of the Los An- 
geles combination, if authorized so to do by the Com- 
mission. The tariffs of this defendant formerly provided 
for the application of the combination rate on Los Angeles 
upon shipments to Yuma from various eastern points, 
and effective January 2, 1911; this provision was rein- 
stated and is now in effect. 

Upon consideration of all the facts and circumstances 
appearing, it is the opinion and conclusion of the Com- 
mission that the rates charged complainant, specified in 
this proceeding, were unreasonable to the extent the 
same exceeded the rates from the several points of origin 
to Los Angeles plus the rates from Los Angeles to Yuma. 

The complaint is entitled to an award of repara- 
tion in the sum of $110.89, with interest thereon from 
December 4, 1908. 

Defendant Southern Pacific Company, having ad- 
justed its tariffs in accordance with the views herein 
expressed, no order will be made at this time with re- 
spect to the rates for the future. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 9th day of January, A. D. 1912. 

Judson C. Clements, Charles A, Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 2982. 
E. F. SANGUINETTI, 
vs. 
ILLINOIS CENTRAL RAILROAD COMPANY ET AL, 

This case being at issue upon complaint and answers 
on file, and having been duly heard and submitted by 
the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part. hereof: 

It is ordered, That defendant Southern Pacific Com- 
pany be, and it is hereby, authorized and directed, on 
or before the ist day of March, 1912, to pay unto the 
complainant, E. F. Sanguinetti, the sum of $110.89, with 
interest thereon at the rate of 6 per cent per annum 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 91 


from the 4th day of December, 1908, as reparation for 
unreasonable rates charged for the transportation of 
certain shipments of general merchandise from eastern 
points specified in this proceedings, to Yuma, Ariz., 
which rates so charged have been found by this Com- 
mission to have been unreasonable, as more fully and at 
large appears in and by said report of the Commission. 


Storages Charges Illegally Assessed 


OPINION NO. 1688 
No, 3414. 
(22 I. C. C. Rep., 21.) 
KILBURN MILLS 
vs. 
NEW YORK, NEW HAVEN & HARTFORD RAILROAD 
COMPANY. 


Submitted June 24, 1911. Decided November 6, 1911. 


Storage charges were collected at New Bedford, Mass., on 
cotton shipped from Vicksburg, Miss., but it appears that 
the marks on the cotton had been so obliterated that the 
property could not be identified; Held, That storage charges 
cannot begin to accrue until the freight has been tendered 
to the consignee under such circumstances that he is 
legally obliged to receive and remove the freight. Repara- 
tion awarded. 


Warner, Warner & Stackpole for complainant. 
Frank A. Farnham for defendant, 


Report of the Commission. © 
PROUTY, Commissioner: 

The complainant in this case is a corporation under 
the laws of the state of Massachusetts, with its place 
of business at New Bedford, Mass., and it seeks to 
recover frcm the defendant certain storage charges al- 
leged to have been unlawfully collected. 

On December 24, 1906, 20 bales of cotton were 
shipped from Vicksburg, Miss., consigned to the com- 
plainant at New Bedford, routed via Yazoo & Mississippi 
Valley Railroad, Illinois Central Railroad, Erie Railroad 
and New York, New Haven & Hartford Railroad. The 
defendant alleges that this shipment arrived at destina- 
tion October 1, 1907; that upon its arrival the com- 
plainant declined to receive it; that it remained in the 
warehouse of the defendant until August 15, 1908, when 
it was placed in a public warehouse and remained there 
until September 15, 1909. 

The defendant assessed storage charges on its own 
account amounting to $111.98 and the public warehouse 
charge was $14.85, making a total of $126.83, which the 
defendant collected of the complainant. 

The public warehouse charge has been adjusted 
between the parties, and no claim on that account is 
made in the present proceeding. 

The charges of the defendant were assessed under a 
tariff imposing a storage charge of 2 cents‘ per bale 
per day for the first 10 days, 3 cents per bale per day 
for the next 10 days, and 4 cents per bale per day 
thereafter. The defendant concedes that this is ex- 
cessive, and has since filed a tariff changing the free 
time and imposing a charge of 2 cents per bale per day. 
It insists in this proceeding that it should be allowed 
storage charges on the basis of this tariff, amounting 
to $57.86, instead of $111.98; and that is the question 
for determination. No part of the amount collected has 


been refunded by the defendant. 
It will be noted that, according to the claim of the 
complainant, this cotton did not arrive for some nine 
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months after it had been shipped. When notified by the 
defendant of its arrival the complainant sent its repre- 
sentative for the purpose of examining and receiving 
the cotton, but upon inspection it appeared that the 
marks of identification, while sufficient at first, had 
been, by rough handling, so obliterated and removed 
that it was impossible to tell whether this cotton was 
for the complainant or not. The complainant, after 
inspection, concluded that it was not its cotton and 
declined to receive it. There were no marks upon the 
eotton at that time, taken by themselves, by which it 
was possible to identify it as the cotton of the com- 
plainant, nor does the defendant seriously so contend, 

Subsequently, by tracing the history of this ship- 
ment and by partially identifying certain of the marks 
upon the bales placed there by the compress at which 
the cotton was compressed, it was made to appear 
that possibly, and perhaps probably, 11 of these bales 
belonged to the complainant, and finally, about April 
9, 1909, a settlement was effected by which the com- 
plainant agreed to accept 11 of the bales as its cotton, 
while the defendant agreed to pay the complainant 
for the remaining 9 bales. When payment was made 
under this arrangement the defendant deducted from 
the value of the 9 bales both freight charges upon the 
11 bales which the complainant received and storage 
charges in the amount of $126.83, as above. 

Storage charges cannot begin to accrue until the 
freight has been tendered to the consignee under such 
circumstances that he is legally obliged to receive and 
remove the same, If the marks upon these bales of 
cotton had been so obliterated through the negligence 
of the defendant that the property could not be identi- 
fied, the complainant was under no obligation to take 
what might and what might not be its property. 

In point of fact, the 11 bales which were finally 
taken were not clearly identified as belonging to the 
complainant, but were accepted by it in compromise. 

Nor did the complainant by the terms of that com- 
promise agree to pay these storage charges, either di- 
rectly or impliedly. Nothing was said in reference to 
such charges, and.the complainant only paid the same 
because they were deducted against its will by the 
defendant from the amount owing to the complainant 
under the terms of the settlement. 

We find that storage charges were improperly as- 
sessed in the sum of $111.98, and that the complainant 
is entitled to recover that sum, with interest from May 
1, 1909. 

An order will be issued accordingly. 


- 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 6th day of November, A. D. 1911. 

Judson C, Clements, Charles A. Prouty, Franklin K. 
Lane, Edgar E. Clark, James S. Harlan, Charles C. Mc- 
Chord, Balthasar H. Meyer, Commissioners. 

No. 3414. 
KILBURN MILLS 
vs. 
THE NEW YORK, NEW HAVEN & HARTFORD RAIL- 
ROAD COMPANY. 

This case being at issue upon complaint and answer 

on file, and having been duly heard and submitted by 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 








Vol. IX, No. 3 


the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part hereof: 

It is ordered, That the above-named defendant be, 
and it is hereby, authorized and directed, on or before 
the 15th day of January, 1912, to pay unto the com- 
plainant, Kilburn Mills, the sum of $111.98, with interest 
thereon at the rate of 6 per cent per annum from May 
1, 1909, as reparation for unreasonable storage charges 
on shipments of cotton from Vicksburg, Mass., to New 
Bedford, Mass., which charges have been found by this 
Commission to have been unreasonable, as more fully 
and at large appears in and by said report of the 
Commission. 


Classification Under Fire 





Des Moines, Ia. January 19.—Letters have been 
sent out by the Iowa state board of railroad commission- 
ers, requesting the railroad commissions of the several 
midwestern states to join in an investigation of the 
new freight classification issued by the Western Classi- 
fication Committee, to take effect February 15. 

The rate experts in the employ of the Iowa com- 
mission have examined the new classification and report 
that there are 1,660 changes in rates and carload mini- 
mums affecting interstate traffic. Of this number 852 
changes are increases and 808 decreases. 

In the letter sent out by the commission is the 
following statement: 

“This simple numerical summary gives an incom- 
plete and inaccurate impression of the actual effect of 
the changes. The increases may be so large that they 
will far’ more than offset the decreases; or, the de- 
creases may more than offset the increases; or, again, 
the increases may be on articles which move extensively, 
while the decreases may be on traffic which does not 
move.” 

Several specific instances are cited where the change 
in rates works to the disadvantage of the shippers. 

The idea of the commission is said to be to have 
a general committee of experts from the different states 
make an exhaustive check of the new classification, and, 
if the facts warrant such action, to contest the new 
classification before the Interstate Commerce Commis- 
sion. 

If the other western states do not join in the move- 
ment, it is probable that the Iowa commission will 
attempt to make the check single-handed. 


INTERNATIONAL RAIL BOARD BLOCKED. 

Washington, D. C., January 19.—It is reported that 
the treaty for the establishment of an international 
railroad commission, which was the subject of confer- 
ence between Judge Knapp, then chairman of the Inter- 
state Commerce Commission, and J. P. Mabee, chief 
commissioner of the Canadian board, will be quietly 
forgotten by the British foreign office, which is said to 
take the stand that the defeat of the reciprocity agree- 
ment was an expression of opinion that the Dominion 
opposed anything that would bring the United States 
and Canada into closer trade relations. 
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COMMISSION ORDER UPHELD 


United States Supreme Court Reverses Decree 
of Lower Court in Coast Lumber Cases 
THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 
Washington, D. C., January 19.—Brief mention was 
made in the last issue of THz Trarric Worip’ that the 
Supreme Court had reversed the decision of the Circuit 
Court at St. Paul in the Pacific Coast lumber cases 
and sustained the findings of the Interstate Commerce 
Commission. The full text of this opinion follows: 


SUPREME COURT OF THE UNITED STATES. 








Nos. 451, 452 and 453.—October Term, 1911. 





The Interstate Commerce Commission, 
Appellant, 
451 vs. 


Union Pacific Railroad Company et al. Appeals from the 


Circuit Court of 
the United 
States for the 
District of 
Minnesota. 


The Interstate Commerce Commission, 
Appellant, 

452 vs. 

Northern Pacific Railway Co. et al. 


The Interstate Commerce Commission, 
Appellant, 

453 vs. 

Great Northern Railway Co. et al. 


{January 9, 1912.] 


These three appeals are brought by the Interstate 
Commerce Commission from a decree enjoining a re- 
duction of lumber rates named in tariffs filed by the 
Great Northern, the Northern Pacific and the Union 
Pacific railroads. 

The tariffs under consideration involve rates on 
lumber from the coast, Spokane district, and Montana- 
Oregon points to St. Paul, Omaha and Chicago. It is 
admitted that the rates on shingles, hemlock, cedar and 
other forest products have a fixed relation to those on 
fir lumber, and that the differentials from Spokane and 
the Montana-Oregon territory have a like fixed relation 
to those from the coast. 

The summary of these very lengthy records will 
therefore be limited to a statement of those facts bear- 
ing directly on the pivotal question as to the validity 
of the order fixing a rate of 45 cents per hundred pounds 
on fir lumber from the coast to St. Paul. 

In 1893 the rate, from the coast on fir lumber, over 
the two northern lines to St. Paul, was fixed at 40 
cents, and since 1901 the rate to Omaha at 50 cents. 

In 1907 the three carriers concurrently filed new 
tariffs, making the rate from the coast to St. Paul 60 
cents, to Omaha 55 cents, and to Chicago 60 cents. 
Thereupon various corporations filed complaints before 
the Commission, alleging that the proposed rates were 
unreasonable and would seriously affect the lumber in- 
dustry. The carriers emphatically denied both of these 
allegations and, in explanation of the causes leading 
up to the advance, showed that when the Great Northern 
was completed to the coast, about 1893, almost all of 
the freight shipped over its line went from the east 
to the west—cars being hauled back empty to St. Paul, 
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its eastern terminus. In order to correct this expensive 
and unremunerative situation, the Great Northern de- 
cided to put in a rate on lumber so low that mill men 
on the Pacific Coast might compete with dealers in 


. white and yellow pine, in the Chicago market, 2,500 


miles distant. It thereupon reduced the existing rate 
to 40 cents. That cut was met by the Northern Pacific, 
which also reached St. Paul, but the Union Pacific at 
that time made no change in its rate. The reduction 
opened up new markets, and was soon followed by 
heavy shipments of lumber to the East. The business 
grew steadily, and prior to the filing of the tariffs in 
1907, the empty- car movement had been completely 
reversed—many cars being hauled empty from St, Paul 
to the coast and returning to the east loaded with 
lumber. 

Traffic increased to such an extent that.it became 
necessary to open up new tunnels, construct additional 
passing tracks and reduce grades and curves. There 
was a constant increase in gross earnings, but the 
carriers contended that there had been such an enor- 
mous and disproportionate increase in the cost of opera- 
tion, that it was absolutely necessary to discontinue 
the unremunerative 40-cent rate and advance it to 50 
cents, which they insisted was just and reasonable. 

There was no finding as to the effect on gross 
earnings which would result from the proposed advance 
of 10 cents. But, as the Great Northern, in one year, 
hauled 1,765,095,997 tons one mile, equivalent to about 
30,000 cars, of the average load of 58,000 pounds, trans- 
ported 2,000 miles from the coast to St. Paul, the ad- 
vance of 10 cents per hundred, or $58 per car, would 
represent a gross annual increase, for that company 
alone, of $1,740,000. 

An immense amount of evidence was offered by both 
parties in support of their respective contentions. The 
Commission rendered an elaborate opinion (14 I. C. C. 
1), and concluded by finding that the old rates were 
just and reasonable and should be restored to all points 
on and west of the Pembina line, which ran from the 
Canadian line almost due south through Fargo, Omaha, 
to Port Arthur, Tex. As Omaha was on this line, the 
effect of that order was to prohibit the 55-cent advance, 
and to restore the old rate of 50 cents to Omaha, which 
had been in force since 1901. As to rates east of the 
Pembina line, the Commission held that “they might 
reasonably be somewhat increased, but not more than 
5 cents per hundred, to be graded up so as to reach 
the maximum increase at... St. Paul; .. . the rate 
from the Missouri River crossing should be graded up, 
the maximum increase of 5 cents reached at the Mis- 
sissippi River. Chicago rates should apply to all points 
between the Mississippi . . . and Chicago.” 


The carriers thereupon filed separate bills to enjoin 
this order, and repeated therein the contentions made 
before the Commission; averred that the old 40-cent rate 
to St. Paul and the 50-cent rate to Omaha were not 
only unremunerative, but proportionately so much lower 
than rates on other merchandise as to amount to an 
unjust discrimination; alleged that the prosperous con- 
dition of the lumber business did not require or justify 
a further maintenance of this low rate; and, among 
other things, insisted (1) that the order was beyond 
the power of the Commission, because entered without 
any evidence, or finding, that the rates fixed by the 
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carriers were unjust or unreasonable; and (2) was void 
because the Commission erroneously held, as a matter 
of law, that the long continuance of the old rate, during 
a period when the carriers’ total income was sufficient 
to pay dividends, raised the presumption that the old 
rates were reasonable. 


The Commission demurred and, in its answer, averred 
that evidence was introduced showing, and tending to 
show, that the advanced rates were unreasonable; and 
that, after a full hearing, it was of opinion that the 
rates complained of were unreasonable, and entered its 
order accordingly; that the determination of that ques- 
tion involved the exercise of a discretion committed 
solely to the Commission, and that the “courts ought 
not and could not review its judgment, and finding, 
unless it be made clearly to appear that the orders 
complained of transcend the pale of legitimate regula- 
tion.” . 

The cases were referred to a master, who reported 
that the allegations of discrimination were not only too 
general, but that there was no evidence upon which 
any ruling could be predicated on that subject; that 
the substance of the bill was that the rates put in by 
the Commission were confiscatory, and, as to that, held 
that the evidence was not sufficient to warrant the 
court in setting aside so much of the order as restored 
the rates to, and west of, the Pembina line. There was 
some evidence that the cost of hauling freight over the 
Union Pacific was greater than over the northern lines, 
because it crossed the mountains at a point 2,000 feet 
higher than they did. But the master found, as a fact, 
that the traffic conditions were substantially the same 
over the three roads, and that the distance from the 
coast to Omaha was 1,800 miles and to St. Paul 2,052 
miles. He thereupon held, as a matter of law, that 
when the Commission fixed 50 cents as a reasonable 
rate to Omaha over the shorter route, it necessarily 
followed that the lower rate of 45 cents, over the 
longer route to St. Paul, was not only unreasonable, but 
unjust. 


And even “though the rate might not be confiscatory, 
yet an order which, on its face, is inherently incon- 
sistent with the fundamental principles of rational justice, 
and perverts the spirit and intent of the interstate 
commerce act, though in form within the limits of 
delegated power, is, in fact, beyond those limits and is 
an unlawful order, and one which results in the taking 
of property without due process of law.” He recom- 
mended that the court should enjoin so much of the 
order as permitted gn advance of only 5 cents to points 
east of that line. 

The Commission, and each of the carriers, filed 
many exceptions to the report, as to which the Circuit 
Court passed the following order: “All the exceptions 
to the report of the master must be overruled. Those 
which challenge his finding that the reduction, by the 
Interstate Commerce Commission, of the 50-cent rate 
on lumber to St. Paul and other points east of the 
Pembina line, was arbitrary, and so palpably unjust and 
unreasonable, and so discriminatory that it was beyond 
the power of the Commission, are overruled; on the 
ground that this action of the Commission was beyond 
its power, or so palpably and gravely unjust and unrea- 
sonable as to be beyond the substance, if not beyond 
the form, of its power.” 
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Mr. Justice LAMAR, after making the foregoing state- 
ment, delivered the opinion of the court. 


These appeals raise the single question as to 
whether, in: making the 45-cent rate, the Commission 
acted within cr beyond its power. As the statute makes 
its finding prima facie correct (Cincinnati, etc., Ry. vs. 
Interstate Commerce Commission, 206 U. S., 154), it 
will be more convenient to consider the case from the 
standpoint of the carriers, who first insist that the 
order was void because made without evidence, or find- 
ing, that the 50-cent rate was unreasonable. 


There has been no attempt to make an exhaustive 
statement of the principle involved, but in cases thus 
far decided, it has been settled that the orders of the 
Commission are final unless (1) beyond the power which 
it could constitutionally exercise; or (2) beyond its 
statutory power; or (3) based upon a mistake of law. 
But questions of fact may be involved in the determina- 
tion of questions of law, so that an order, regular on 
its face, may be set aside if it appears that (4) the 
rate is so low as to be confiscatory and in violation 
of the constitutional prohibition against taking property 
without due process of law; or (5) if the Commission 
acted so arbitrarily and unjustly as to fix rates con- 
trary to evidence, or without evidence to support it; 
or (6) if the authority therein involved has been exer- 
cised in such an unreasonable manner as to cause it 
to be within the elementary rule that the substance, 
and not the shadow, determines the validity of the exer- 
cise of the power. Int. Com, Com. vs. Ill. Cent., 215 
U. S., 470; Scuthern Pacific vs. Int. Com. Com., 219 
U. S., 483; Int. Com. Com. vs. Northern Pacific, 216 
U. S., 544; Int. Com. Com, vs. Alabama Midland, 168 
U. S., 146, 174. 

In determining these mixed questions of law and 
fact, the court confines itself to the ultimate question 
as to whether the Commission acted within its power. 
It will not consider the expediency or wisdom of the 
order, or whether, on like testimony, it would have 
made a similar ruling. “The findings of the Commission 
are made by law prima facie true, and this court has 
ascribed to them the strength due to the judgments 
of a tribunal appointed by law and informed by ex- 
perience.” Ill. Cent. vs. I. C. C., 206 U. S., 441. Its 
conclusion, of course, is subject to review, but when 
supported by evidence is accepted as final; not that its 
decision, involving as it does so many and such vast 
public interests, can be supported by a mere scintilla 
of prcof—but the courts will not examine the facts 
further than to determine whether there was substan- 
tial evidence to sustain the order. 


2. We proceed, then, to a consideration of the car- 
riers’ contention that the order was void because made 
without any testimony that the 50-cent rate of 1907, to 
St. Paul, was unreasonable. We find that, as far back 
as 1893, the rate on fir lumber was reduced to 40 cents, 
on the theory that after a carrier had been paid for 
transporting a carload of freight from the east to the 
west, it was better to haul it back loaded with lumber 
at 40 cents, thereby earning something, than to take it 
back empty and get nothing. But if, after the empty 
car movement had been reversed, the carrier had to 
be at the expense of hauling cars empty to the west 
for the purpose of returning them loaded with lumber 
at the unremunerative rate of 40 cents, there would 
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be a dcuble loss—it got nothing for hauling the empty 
car from St Paul to the coast, and it derived no profit 
for hauling it back at the low rate. They contend that 
this situation, in connection with the enormous increase 
in the cost of operation, not only justified but required 
an advance over the 40-cent rate. And this view of 
the testimony seems to have been taken by the two 
Commissioners who dissented. If there was no other 
evidence, the Commission’s order could not be sustained. 
But these facts do not stand alone. In the first place, 
there was no appeal from the master’s finding that: 

“The carriers concede that they are unable to de- 
termine the cost of this traffic, in and of itself; and 
they are unable to say, with any satisfactory accuracy, 
whether or not they make a profit upon it; but they 
have all conceded that, in their judgment, speaking as 
experts, the lumber traffic has not been confiscatory and 
has not been performed for less than cost.” 

This concession, of course, does not cover the ques- 
tion at issue, but it does fix a starting point. It estab- 
lishes an important fact in dealing with the difficult 
question of determining what is a reasonable rate on a 
particular article, Where the rates as a whole are 
under consideration, there is a possibility of deciding, 
with more or less certainty, whether the total earnings 
afford a reasonable return. But whether the carrier 
earned dividends or nct sheds little light on the ques- 
tion as to whether the rate on a particular article is 
reasonable. For, if the carrier’s total income enables 
it to declare a dividend, that would not justify an order 
requiring it to haul one class of goods for nothing, or 
for less than a reasonable rate. On the other hand, 
if the carrier earned no dividend, it would not have 
warranted an order fixing an unreasonably high rate on 
such article. But the absence of direct testimony that 
the 50-cent rate was unreasonably high is unimportant. 
Neither can any specific effect be given to the state- 
ment of witnesses that the 40-cent rate was low. The 
reasonableness of rates cannot be proved by categorical 
answers, like those given, where a witness may, in 
terms, testify that the goods were worth so much per 
pound, or the services worth so much a day. Too many 
elements are involved in fixing a rate on a particular 
article, over a particular road, to warrant reliance on 
such method of proof. The matter has to be determined 
by a consideration of many facts. 

In this case the Commission had before it many 
witnesses and volumes of reports, statistics and esti- 
mates, including the rates on lumber charged by other 
roads, and those charged by these carriers on other 
classes of freight. There was evidence that during 
the 14 years, when the 40-cent rate was in force, the 
carriers had, by proper management and without waste- 
ful economies, kept their properties in a high state of 
efficiency, and, after paying all the costs of operation, 
maintenance, depreciation, fixed charges and sinking 
funds, had been able to pay reasonable dividends. 


There was evidence as to the value of the road, 
the amounts expended in betterments and paid out in 
dividends, ratio between the increased earnings and in- 
creased expenses, with many tables and estimates tend- 
ing fo show the cost of hauling empty cars, fully loaded 
cars, and those carrying an average load. 

With that sort of evidence before them, rate experts 
of acknowledged ability and fairness, and each acting 
independently of the other, may not have reached iden- 


tically the same conclusion. We do not know whether 
the results would have been approximately the same. 
For there is no possibility of solving the question as 
though it were a mathematical problem to which there 
could only be one correct answer. Still there was in 
this mass of facts that out of which experts could have 
named a rate. The law makes the Commission’s finding 
on such facts conclusive. There was then, under the 
statute, nothing for the companies to do except to com- 
ply with the order—or, act on the suggestion thrown 
out in the Commission’s answer, and apply for a re- 
hearing, in reliance upon its power and duty to modify 
its order if the new evidence warranted such change. 


3. When the bills were filed the carriers insisted 
that the order was the result of a mistake of law, in 
that the Commission held that the long maintenance 
of the 40-cent rate raised a presumption that it was 
reasonable, because the carriers had been earning a 
reasonable profit. But we need not consider whether, 
under such circumstances, the maintenance of the ad- 
mittedly low rate raised any presumption of reasonable- 
ness; or, if so, whether it is not neutralized by the 
presumption of right conduct by the carrier as primary 
rate-maker. (Interstate Com. Com. vs. Chicago, etc., 209 
U. §., 119.) For whatever influenced the Commission 
in restoring the rates to the Pembina line—as to which 
there is now no appeal—it is evident that as to points 
east of that line they did not act on any presumption 
that the old 40-cent rate was reasonable. On the con- 
trary, they acted directly contrary to any such presump- 
ticn, and instead of maintaining the old rate, allowed 
a new and higher rate to St. Paul, permitting an -ad- 
vance of 5 cents per hundred, or 12% per cent, or 
between $500,000 and $1,000,000 per annum, to the Great 
Northern road alone. 


4. And this brings us to a consideration of the 
master’s finding, approved by the Circuit Court, that 
in fixing a rate of 45 cents to St. Paul, the order on 
its face was void, because, with traffic conditions over 
the three roads practically the same, the Commission 
allowed the high rate of 50 cents to the short road 
and the low rate of 45 cents to the long route. It was 
argued that when the Commission had adjudged that 
a rate of 50 cents for 1,800 miles was reasonable, it 
was manifestly unreasonable to allow a rate of 45 
cents for 2,052 miles, and that such order was so pal- 
pably unjust and unreasonable as to be beyond the 
substance, if not beyond the form, of the Commission’s 
power, 


It does not follow, as a matter of law, that rates 
should be the same for the same distance over two 
different roads, and this would be especially true if the 
cost of transportation was greater over the Union Pacific 
than over the Northern lines, because it crossed the 
mountains 2,000 feet higher than they. 


But, with the master’s finding that traffic conditions 
were practically the same, it might be that the order 
would appear unreasonable on its face, if it fixed the 
high rate over the short route and the low rate, with 
less revenue, per ton, per mile, over the long route, 
But the order cannot be considered by itself alone. It 
must be read in the light of the entire record, including 
the important fact that the carriers themselves, in 
making their rates, made a similar difference between 
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the long and the short line. By their own tariffs they 
clearly show that they do not consider mere distance 
a controlling factor in fixing the rates now under attack. 
And this is not exceptional, for it appears that they 
make rates from basing points to common points, with 
the result that two cars of lumber, of the same weight, 
may be shipped from the same place, over the same 
line, at the same rate, to different points, although the 
distance one car is hauled may be several hundred miles 
greater than the other. 

But the fact that the carriers themselves, in 1893, 
1901 and 1907, charged more to Omaha than to St. 
Paul is a much weightier fact in considering this attack 
on the order. In making the difference between these 
two cities the Commission only did what the carriers 
themselves had done, under their old and new rates. 
After 1901, the rate to Omaha was 50 cents and the 
rate to St. Paul, over the longer route, was 40 cents. 
In the 1907 tariff, now under consideration, the rate to 
Omaha, over the short route, was fixed by them at 
55 cents; and that to St. Paul, for the longer route, was 
fixed at 50 cents. This was a difference of 5 cents in 
favor of the short route. The Commission made the 


same difference in favor of the same road. 

This difference is supported by what the record 
shows as to rates to points on the Pembina line. Inas- 
much as no appeal was taken from the refusal to enjoin 
their restoration, we may assume that all parties admit 
these rates to be reasonable. But there was a difference 
as to rates to points on this line which shows that 
the per mile ratio cannot be regarded as a necessary 
standard. For example, the rate to Omaha, on the 
lower part of this line was 50 cents, while the rate to 
points on the northern end was 40 cents. This was 
a difference of 20 per cent in favor of Omaha, although 
there was no such difference in the distance. Again, 
timber shipped from the coast to St. Paul passed through 
this 40-cent point on the northern end of the Pem- 
bina line. The distance from the coast to St.: Paul was 
one-eighth greater, and the advance allowed was one- 
eighth, or 5 cents over the 40-cent rate. 

It is quite true that the carriers may do what they 
could not be compelled to do. But it is not to be as- 
sumed that they made and continued these different 
rates between these two cities arbitrarily and without 
reason. It was proper for the Commission to consider 
the weight and the character of these reasons and the 
causes which prompted and justified the carriers in 
charging these different rates. When the Commission 
maintained the same ratio of difference as that made 
by the carriers themselves, it cannot be fairly said that 
such an order was so arbitrary as to be palpably and 
gravely unjust, and beyond the substance, if not the 
form, of its power. 

5. A final point remains to be considered, although 
it involves an issue not presented by the pleadings, not 
included in the master’s report, and not passed on by 
the Circuit Court. It is, however, argued that on this 
appeal the record may be searched, and the decree 
affirmed, because, in making its order, the Commission 
was influenced solely by a consideration of the effect 
of the advance in rates on the lumber industry. 


It does appear that the lumber men, in their com- 
plaints before the Commission, alleged that the advanced 
rates were unreasonable; and, approved, cn the theory 
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that the injurious effect on their business would sustain 
that contention, they alleged that the new rate would 
destroy the lumber industry. Issue seems to have been 
joined on both propositions, and there were mutual 
criminations and recriminations of prosperity—the lumber 
men insisting that the railroads had made large profits 
under the old rate, and did not need the advance, which 
would destroy the ability of the lumber men to shi 
lumber to the East. 

The carriers, on the other hand, contended that the 
40-cent rate had opened up new markets and developed 
the lumber business to a point where it had become 
enormously profitable, and would continue so under th: 
advanced rates, because white pine had practically dis- 
appeared from the market, and that the increased pric: 
of lumber more than made up for the increased cost of 
timber and labor. 

It is true, also, that the Commission examined into 
the effect of the old and the new rate on carrier and 
lumber men alike. But we do not find that it made th: 
order because of the effect on the lumber industry, I 
the Williamette case (219 U. S., 445) counsel for the mill 
men admitted that the rate there under attack was rea 
sonable in and of itself, but insisted that statements 
of officers and action of the carrier operated to estop 
the road from raising a low rate up to a reasonable rate. 

Nothing of the sort is found here. The rates wer 
attacked as unreasonable, and, on evidence already re 
ferred to, the Commission found that the old rates to 
the Pembina line were reasonable and could not be 
changed, but that there might be a reasonable increase 
to points east of that line, not to exceed 5 cents. 

While there is language in the opinion which, looked 
at alone, might suggest that the Commission was at- 
tempting to decide more than the single question as to 
what was a reasonable rate, yet, taking the opinion as 
a whole, it affirmatively appears that the Commission 
confined itself to the exercise of its statutory powers 
to fix rates. In its opinion it did discuss the issue of 
prosperity presented by mill men and carriers alike, but 
held that— 

“ ... This controversy cannot be determined wholly 
on the ground that complainants have enjoyed the lower 
rate for many years, and that interests have been built 
up thereunder, and that loss of business investments, 
profits and markets, would result under the increased 
rate. It must be determined on the justness or rea- 
sonableness of the rates in controversy. ... If the old 
rates were too low to be just and reasonable, com- 
plainants [mill men] cannot urge their loss as a ground 
for maintaining them; if the old rates were just and 
reasonable, the defendants cannot justify the advance 
on the ground of the prosperity of the lumber business.” 

Considering the case as a whole, we cannot say that 
the order was made because of the effect of the advance 
on the lumber industry, nor because of a mistake of law 
as to presumptions arising from the long continuance 
of the low rate, when the carrier was earning dividends, 
nor that there was no evidence to support the finding. 
If so, the Commission acted within its power and, in 
view of the statute, its lawful orders cannot be en- 
joined. The decree, therefore, must be reversed. 


ANOTHER WALSH ROAD IN RECEIVERSHIP. 


A receiver has been appointed for the Wisconsin & 


Michigan Railway Company, one of the old Walsh prop- 
erties. 
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January 20, 1912 


CLAIMS COURT OVERRULED 


Harriman Lines, in Attack on Willamette Valley 
Order, Charge Commission with Over- @x) 
riding Supreme Bench 


a eeenntel 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Washington, D. C., January 19—Has the Interstate 
Commerce Commission tried to overrule the Supreme Court 
of the United States? 

The Southern Pacific, Corvallis & Eastern and Inde- 
pendence & Monmouth railway companies, in a petition 
filed with the Commerce Court Wednesday to have the 
last order in the Willamette Valley lumber rate case set 
aside, charge that it has. “The Commission,” say peti- 
tioners, “though advised of the opinion and decree of 
the Supreme Court (i. e., in the former appeal on these 
rates), did not accept and act upon them according to their 
true intent and meaning, according to which, as petitioners 
are informed and believe, they should have set,aside their 
order of suspension and left in effect the said rate of $5; 
but on or about the twenty-second day of June, 1911, ren- 
dered their opinion and made their order, by which, either 
from a misconception of the true intent and meaning of 
the opinion and decree of the Supreme Court, or, arbi- 
trarily, they, as petitioners are informed and believe, in 
effect overruled the Supreme Court of the United States 
and established a rate of $3.50 per ton of 2,000 pounds upon 
the line of defendants’ railway east of the Willamette 
River, except from the Wendling branch, so called, being 
the same points that under the former decision took the 
$3.40 rate, and from the Wendling branch and stations upon 
the west bank of the Willamette River, a rate of $3.75 per 
net ton, being the same points that under their former 
order took the rate of $3.65, thus including all points on 
defendants’ lines in the Willamette Valley except Portland, 
from which the rate was left at $5 per ton. The rates so 
established are substantially the same rates which had 
been formerly established by the Commission and which 
were condemned by the Supreme Court. The amount of 
the increase above the former rates is insignificant, and 
petitioners believe and so charge that was not made by 
the Commission for the purpose of making such rates rea- 
sonable in themselves for the services rendered, but was 
solely to make some variation from the former rates, while 
at the same time substantially retaining those rates for the 
reasons set forth in their former opinion. 

“The Commission in making its last order,” continues 
the petition, after setting out the order of June 22, 1911, 
“not only proceeded in disregard of the true intent and 
meaning of the decision of the Supreme Court of the United 
States, as petitioners believe, and hence aver, but tran- 
scended any powed given them by law and acted in 
contravention of law, all of which appears from an in- 
spection of their orders and opinions when read in con- 
nection with the opinion of the Supreme Court of the 
United States, and yet further appears when read in 
connection with the evidence upon which their order is 
grounded.” 

The material facts with respect to the controversy are 
these: For a number of years a rate of $3.10 applied on 
lumber from the Willamette Valley and Portland to San 
Francisco and bay points. In April, 1907, on certain 
grades, this rate was raised to $5. Complaint was 
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made and the Commission, in a proceeding instituted by 
the Western Oregon Lumber Manufacturers’ Associa- 
tion and others, 14 I. C. C. Rep., 61, decreed that the 
rates should be, as set forth in the excerpts from the 
petition, $3.40 and $3.65 per ton. The order was attacked 
in the courts, going to the Supreme Court on appeal 
of the carriers. Much was said in the record in the 
case as to the effect of an advance upon the lumber 
industry, and the Supreme Court, 219 U. S., 453, held that 
the record made the conclusion inevitable that the com- 
plaint was directed not so much against the reasonableness 
per se of the $5 charge as against an increase in a rate long 
maintained, and that the Commission dealt with the ques- 
tion primarily not from the standpoint of the intrinsic 
justness of the charge, but on the theory of estoppel, act- 
ing upon the assumption that the carriers had established 
the $3.10 rate for the purpose of developing the Willamette 
Valley lumber industry and had thereby estopped them- 
selves from increasing the charge. Holding these opinions, 
the court decreed the order entered beyond the power of 
the Commission. 

While the appeal was pending in the Supreme Court 
the two-year limit of the Commission’s order issued in 1908 
expired, and the carriers gave notice that they would 
restore the $5 charge on rough green fir lumber and lath, 
the commodities specifically in issue. The Oregon & Wash- 
ington Lumber Manufacturers’ Association and other inter- 
ests identified with the first complaint with the Commission 
protested against this restoration, and the Commission 
suspended the tariffs re-establishing the $5 rate, first until 
February 6, 1911, and later until May 1. Hearing was 
had and order entered establishing $3.50 and $3.75 rates 
in June. 

The decision of the Supreme Court was rendered in 
February. Commenting upon it at the time its second 
report on Willamette rates was made, the Commission said: 
“The Supreme Court did not hold that the order of the 


’ Commission was unlawful because it prescribed too low a 


rate; indeed, that aspect of the case was not referred to in 
its opinion. It held, in substance, that the Commission 
had not attempted to prescribe a reasonable rate, but to do 
something different, not within its jurisdiction, and that 
its order was therefore invalid. * * * The policy of a 
railroad cannot be dictated entirely by its own interest. 
It cannot arbitrarily change that policy from day to day 
when those changes result in undue hardship to its patrons. 
The welfare of the public, as well as its own welfare, must 
be considered. To that extent this Commission has believed 
that it might control the policy of carriers, and to that 
exent alone. It is still of the opinion that this must be 
so unless the property rights of shippers are to rest in the 
arbitrary whim of the carrier without the right of appeal 
to any tribunal. We do not understand that the Supreme 
Court in its decision has held to the contrary. But in the 
present case, to avoid all possibility of question, it has 
seemed proper to lay entirely out of view everything which 
transpired between these parties in the nature of contract, 
agreement or assurance.” 


The railroads, in attacking the order in which these 
statements were made, alleged that the tariffs suspended 
were in restoration of rates which the Supreme Court had 
declared had been wrongfully set aside by the Commission; 
that the order of the Commission last entered was void 
because it confiscated the property of the carriers without 
due process of law and for public use without just com- 
pensation; because the order fixed as maxima rates found 
to be low; because the rates condemned were just and 
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reasonable, considering the expensive character of the serv- 
ice rendered; that the COémmission acted upon an assump- 
tion of the powers of judicial estoppel; that their holding 
exceeded any powers granted the Commission under law; 
that no assurance had been given that the $3.10 scale would 
be maintained and because “no power exists in the Com- 
mission and no duty rests upon the carriers to make rates 
so low that shippers may find a market, and no duty rests 
upon them of making or continuing a rate so low that they 
may market their product where it comes into competition 
with like products carried by water; though, upon informa- 
tion and belief, the carriers averred that the rate of $5 
per ton would allow the mills of the Willamette Valley to 
engage in such competition at San Francisco and San Fran- 
cisco Bay points.” 


These allegations, with the exception of the first, 
were all set out at length in the original bill of the 
carriers before the United States Circuit Court for the 
Northern District of California. In addition to now 
repeating them, the petitioners make the following aver- 
ments: 


“Under the Act to regulate commerce, as is shown 
on its face and as it is construed by the Supreme Court 
of the United States in the decision above referred to, 
a carrier is entitled to charge a reasonable rate for 
the service rendered, and the extent of the power of 
the Commission in fixing a rate is to’ establish one as 
a maximum, reasonable for such service. As above 
appears, the said rate of $5 was admitted to be a rea- 
sonable rate for the service rendered and was not 
shown to be otherwise, but the evidence, as well as 
the admissions, shows it to be reasonable for such 
service. In their last opinicn the Commission did not 
find the rate of $5 to be unreasonable for the service 
to be rendered, but an inspection of their opinion shows 
that in truth they believed such rate to be reasonable 
for such service. Such inspection shows this declaration 
by the Commission: ‘But in the present case, to avoid 
all possibility of question, it has seemed proper to lay 
entirely out of view everything which transpired be- 
tween these parties in the nature of a contract, agree- 
ment or assurance.’ Petitioners believe, and hence so 
charge, that the Commission, though they may not 
have been intentionally influenced by any contract, 
agreement or assurance, were in fact so influenced, and 
that their order, unintentionally though it may have 
been, was largely based on _ such _ influences. As 
sustaining this allegation petitioners refer to the two 
opinions of the Commission and the almost equivalent 
amounts of the rates fixed by them, the one professedly 
based on such contracts, agreements and assurances, 
and the other fixed, professedly, free from such influ- 
ences, but declared by the Commission to be founded 
on the same evidence. 


“However this may be, and if petitioners are mis- 
taken in their belief that the Commission were influ- 
enced by such contracts, agreements. and assurances, 
petitioners say the last opinion of the Commission shows 
that they did not establish such rates as just and rea- 
sonable in themselves, but that they were based on 
the fact that the policy of the carriers had originally 
been to establish a low rate, one less than reasonable 
for the services rendered, in the Willamette Valley in 
order that mills there might compete with mills more 
favorably situated as to water transportation, and that 
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the carriers after industries were established in the 
valley should be forced to maintain these rates for an 
indefinite time, even though they were less than rea- 
sonable. In so holding and in basing rates upon this 
holding the Commission exceeded any power given them 
by law. 


“Petitioners refer to the evidence and to facts above 
pleaded and show that, even if the Commission had the 
power to force carriers to maintain rates so established 
if there were no change of conditions, conditions had 
altogether changed since the low rates were first estab- 
lished and before the rates were raised by said tariff 
47, I. C. C., 2874, and were then and are now altogether 
different, and, particularly, were there changed con- 
ditions in that sinc said low rates were established 
the mills in the Willamette Valley had become numer- 
Ous and prosperous, the prices of lumber and the profits 
on it had greatly increased, and, whereas, at the time 
of the establishment of said rate they were largely 
dependent on San Francisco and bay points for a mar- 
ket, they were and are no longer so. 


“The opinion of the Commission shows that in fix- 
ing the rates, respectively, of $3.50 and $3.75 per ton 
they were not guided solely by the consideration of 
whether the rate was a reascnable rate in itself, and 
further shows that had it not been for the supposed 
equities existing in the shippers, as aforesaid, they 
would not have established the rates they ordered the 
carriers to install. A consideration of all the opinions 
and findings of the Commission shows that but for an 
attempt on their part to protect certain supposed 
equities in the shippers the reduction of the rate of 
$5 per ton would not have been attempted. 

“The opinion of the Commission shows that in fixing 
the rates established above their endeavor was not to 
fix a rate reasonable in itself for the service rendered, 
but was to place the lumber manufacturers of the Wil- 
lamette Valley south of Portland on an equality with 
shippers whose product cculd move by water and to 
enable such Willamette Valley shippers to compete by 
rail shipments with shipments made by water. 

“An inspection of the record on which the Conm- 
mission based their judgment shows that the rate of 
$5 is a rate reasonable in itself, admitted so to be, 
and that the Commission in reducing said rate made such 
reduction without evidence to sustain their action, and 
in so doing committed an error of law. 

“The rate of $5 is a just and reasonable rate for 
the service rendered, and any rate less than this is less 
than just and reasonable for such service.” 

W. W. Cotton, C. W. Durbrow, H. A. Scandrett and 
F. C, Dillard appear as solicitors for the petitioners: 
Maxwell Evarts and W. F. Herrin as of counsel. 

The petition is supplemented by a copy of the 


record in the original Western Oregon Lumber Manu- 
facturers’ case. 


ADOPTION OF CLASSIFICATION SCORED. 

Jackson, Miss., January 19.—Trade bodies throughout 
the state have been protesting to the commission since 
it announced the adoption of the Southern Classification 
on intrastate traffic. It is claimed that the Southern 
Classification will mean heavy increases in local rates 
and will hurt Mississippi competitive trade, A rehearing 
has been asked. 
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January 20, 1912 


ARGUE WOOL AND HIDE CASE 


Counsel f r Opposing Interests in General In- 
vestigation Make Final Pleas to Commission 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 


Washington, D. C., January 19.—Arguments were 
begun Wednesday in the investigation and complaints 
concerning wool and hide rates, hearings in which were 
had throughout the western country during the fall. 


Appearances were entered by John T. Marchand 
for the Commission, Victor E, Johnson for the National 
Wool Growers’ Association, William E. Lamb for Tran- 
gott, Schmidt & Co., Allen P. Matthew for the Western 
Pacific, Mr. Ives for the Boston Chamber of Com- 
merce and the Association of Boston Wool Dealers, 
J. C. Lincoln for the Merchants’ Exchange of St. Louis, 
F. C. Dillard and H. A. Scandrett for the Harriman 
Lines, R. B. Scott for the Burlington, and Evans Brown 
for the Santa Fe. 


Mr. Marchand, the first speaker, related the facts 
and wound up with the declaration that there is nothing 
scientific in the method of arriving at the present rate 
adjustment; that the tariffs are arbitrarily constructed, 
end no reasonable explanation appears in the record 
for the rates as now in effect. The present $2.13 rate 
to Boston extends as far west on the Oregon Short 
Line as Huntington and east to Wamsutta. At Cheyenne 
the rate is $1.725 and from Omaha it is 92%. The 
scale suggested is $1.78 from Umatilla, $1.40 from -Chey- 
enne and 85 from Omaha, Portland $1.25. 


In closing his statement of facts and arguments 
Mr. Johnson, who followed Mr. Marchand, said that 
the complainants ask for a reduction in the rate to a 
reasonable level; a _ storage-in-transit privilege and a 
fourth class rating in Western Classification territory. 
He asked for the same consideration as was shown 
to the jobbers in the intermountain cases, deeming the 
flockmasters and the dealers in wool to be of as much 
importance in the economic scheme as the jobbers of 
crdinary merchandise. He asked for a rate of $1.25 
to Boston on wool in sacks or bales, with a minimum 
of 24,000 pounds, which would be 25 per cent above 
the transcontinental rate. With the minimum increased 
to 30,000 pounds, he thought the rate should not exceed 
$1, which would be 25 per cent over the terminal rate. 
He said he did not feel competent to indicate the points 
to which the maximum rate should apply better than 
indicated by the Commission in the intermountain cases. 


Mr. Lincoln made a presentation of the facts from 
the point of view of the St, Louis man, who thinks 
the present adjustment has tended to deprive his fel- 
low citizens of the share of business they think they are 
entitled to have. He analyzed the rates, especially 
th less-than-carload charges, to indicate that the dealers 
who try to do business with the small producer are 
at a prohibitive disadvantage in comparison with those 
who concentrate wool and hides at concentration points 


in Texas, where they have the benefit of the low Texas 
rates. 


After his analysis of rates, Mr. Lincoln said that 
the St. Louis man who wants to buy hides in Texas 
is shut out by reason of the manipulation of intrastate 


‘in effect for a long time. 
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and interstate rates by “the trust,” a term, he averred, 
he used in no offensive sense. The trust’s agents have 
established branches at Texas gateways and concentra- 
tion privileges have been put at those points, so 
that the agents can and do avail themselves of the 
favorable adjustment. He said that before the present 
arrangements were made St. Louis did a large business 
in buying hides in Texas, but now she has been shut 
out, to the hurt of the producer of hides, the farmer 
and the damage of the St. Louis dealers. 


Mr. Ives protested against the complainants’ request 
that they be given transit privileges at Chicago so as 
to put them, as they say, on an equality with Boston, 
which has a through rate 2% cents lower than the 
combination on Chicago. By way of answer to that 
proposition he called attention to the fact that the 
Boston wcol buyer, after he sorts and cleans the wool 
he buys in Utah and other points west of the Missouri, 
must pay the local rate from Boston to the mill towns. 
When that local rate is paid, Mr. Ives submitted, the 
Chicago man has an advantage over the Bostonian, be- 
cause the combination on Chicago to, say, Lawrence, 
Mass., is less than the through rate Chicago to Boston, 
plus the local, Boston to Lawrence,. by more than 4 
cents. His only contention and request was that there 
be no more artificial barriers created, such as grant of 
transit privileges at Chicago and Detroit, and that 
whatever reduction be made in the rate it be made 
without the production of discrimination against Boston. 


William E. Lamb, speaking for ‘the complainants, 
who desire transit privileges at Detroit, began a state- 
ment of his case just before the noon recess, He ad- 
mitted that as a matter of right his clients cannot ask 
for such a privilege, but, inasmuch as the Grand Trunk, 
for instance, gives transit at Chicago and denies it at 
Detroit, on the ground, as Mr. Lamb asserts, because 
there is only one shipper at Detroit, he contended his 
clients have a fine standing before the Commission. 

Continuing his argument after the noon recess, Mr. 
Lamb devoted much time to bringing out the facts to 
show that the contention of the carriers that the rate 
out of Detroit is low and was forced by the competition 
of southern lines, is inaccurate, misleading and, there- 
fore, no justification at all. On what he said was a 
full statement of all the facts, it appeared that the rate 
from Detrcit was increased in 1904 or 1905, not de- 
creased, as claimed by the carriers. It was decreased 
only in the sense that the rate now is lower than a 
higher rate which was in effect only temporarily, which 
higher rate displaced a 44-cent rate, which had been 
He contends that the 44-cent 
rate is the base from which to do the figuring, and not 
the 55-cent rate that was put in for a short time while 
the St. Louis rate was 57%, and which rate was forced 
down, not by the competition of southern lines, but by 
the competition through Gulf ports, if forced down by 
competition at all. 


His contention was the publication of the any- 
quantity rate from Detroit was made because the Boston 
wool merchants were shipping small quantities of wool 
from Michigan points and had no desire to have the 
Detroit dealer enabled to gather small quantities at 
Detroit, sort and grade them and then send them for- 
ward under a carload rate. He argued that there is 
nothing in the record to justify the discrimination against 
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Detroit in favor of St. Louis, Chicago and Boston, and 
that every principle of transportation economy requires 
that a carload rate be provided for Detroit. 

Allen P. Matthew, representing the Western Pacific, 
F. C. Dillard for the Harriman Lines, R. B. Scott for 
the Burlington, Evans Brown for the Atchison, and 
James D. Armstrong for the Great Northern, divided the 
time in arguing for the continuance of present adjust- 
ment, bringing forward, as arguments, facts brought 
out at the hearings as justification for it. At one point 
Judge Dillard mentioned the tariff, as if it were to be 
considered as a fact bearing on the subject. Commis- 
sioner Harlan raised his hand warningly and, with mock 
solemnity, suggested that the judge omit references to 
the tariff, Commissioner Lane saying the Commission 
did not desire even a mention of the customs law to 
appear in this record. 

The allusion to the use made by the Commerce 
Court of the observations made by the Commission about 
the customs tariff rate on lemons was so obvious that 
Mr. Lane’s sally caused a laugh. 

For the Burlington, Mr. Brown said there should 
be no reduction in the rate; that it should not be 
blanketed, because it would be unfair for his road; 
that the economy to be attained by the use of baling 
is not obvious; that he cannot see why there should 
be any change in the rate-breaking points or why 
additional storage or transit privileges should be granted. 
As to the fourth section application by the Burlington, 
he said that it shows the Burlington’s disregard of that 
secticn arises from a desire to meet the more direct 
line competition of the Northern Pacific. 


Judge Dillard thought the rates should be blanketed' 


and that if graded rates should be established the ship- 
pers would soon be asking for a return to the blanket 
system. He says the blanket system oppresses no wool 
grower. He said rates should not be made to break 
at other than Mississippi crossings; there the break is 
natural, and the construction of tariffs based on that 
fact is natural and simple. As to the fourth section, 
his contention was that if the interior rate is reasonable, 
the terminal rate is of no consequence to anybody, if the 
terminal is forced by competition. 


NEW YORK CENTRAL MAY ISSUE BONDS. 


Albany, N. Y., January 19.—The public service com- 
mission, second district, has authorized the New York 
Central & Hudson River Railroad Company to issue 
$5,000,000 of its 3% per cent gold bonds dated June 1, 
1897. The bonds are to be sold at not less than 86. The 
bonds are authorized in lieu of the $5,000,000 gold notes 
originally authorized by the commission March 10, 1911, 
the proceeds of which were since authorized to be used 
in connection with the purchase of the New York & 
Harlem Railroad. 


FILES EXPORT GRAIN RATES. 


Washington, D. C., January 19.—The Commission has 
granted the Canadian Pacific the right to file, on three 
days’ notice, rates on grain from Canadian points of origin, 
to be carried through the United States in bond, for export. 
There is an impression that the rates named in the tariffs 
are reductions, but inasmuch as there are -no Canadian 
Pacific tariffs on file with the Commission, there is no 
way of verifying or disproving the impression. 
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TRAIN GUNS ON TEXAS RATES 


Counsel for Louisiana Railroad Board Demand 
Texas Scale in Common Territory 


—_—- 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. Cc. 

Washington, D. C., January 19.—Intrastate interfer- 
ence with interstate commerce was argued from a new 
angle last Saturday when the Interstate Commerce 
Commission to-day heard final pleas in the suit brought 
by the railroad commission of Louisiana against the 
St. Lovis Southwestern and others, in which the com- 
plainants are endeavoring to pierce the so-called Texas 
rate wall for the benefit of Shreveport shippers and 
others similarly situated. 

Allegations by carriers in attacking state rates that 
the state-fixed charges interfere with interstate com- 
merce are not infrequent, but in this case the railroad 
commission of one state makes the charge that intra- 
state rates are held down so low by a commission in 
a sister state that the shippers of the complaining state 
are being deprived of their right to engage in inter- 
state commerce on reasonable rates. 

Luther Walter of Chicago and Assistant Attorney- 
General R. G. Pleasant argued the case for the com- 
plainants and Roy S. Britton and F. C. Dillard for the 
carriers. 

Mr. Walter, in his argument, said that Louisiana 
expects, if the Commission reduces the rates as prayed, 
the carriers will adjust rates to all points to and from 
Shreveport in accordance with the spirit of the order 
requiring them to reduce those specified in the third 
paragraph of the complaint. Those rates were cited 
to show the iniquities of the system of rate-making 
adopted by the carriers, it being manifestly impossible 
for the complainants to show all the rates that are 
unjust and unreasonable, and therefore unlawful, 

He said that all the complaining railroad commis- 
sioners of Louisiana ask the federal Commissioners to 
do is to establish the same rates of transportation be- 
tween Shereveport and east Texas points as are ac- 
corded by the defending carriers to Texas competitors 
of Shreveport interests in the same line of business for 
the same distances. Adverting to the fact that the car- 
riers, since the filing of the complaint, have reduced 
rates between Shreveport and St. Louis, Mr. Walter 
admitted that the reductions are important, but they do 
not, by any means, remove the discrimination which 
existed at the time the complaint was filed. 

The attorney claimed that the demand of the Lou- 
isiana commissioners is supported by testimony in which 
there was shown a comparison of the rates to Shreve- 
port with express rates; a eemnarie>n -f_the rates be- 
tween Shreveport and east Texas points with mileage 
rates made by the defendants in Louisiana and other 
states; a comparison with rates made by the federal 
Commission; an analysis of the earnings of the defend- 
ants, and the fact that in many instances a greater 
charge is made for the shorter haul between Shreveport 
and east Texas points than for a longer haul over the 
same line in the same direction. 

That the rates are unduly discriminatory, he claimed, 
is shown by the fact that for a similar distance to the 
same destination in Texas, the defendants charge the 
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Shreveport shipper much more than they charge his 
Texas competitor; and by thé fact that the rates from 
Shreveport to important points in east Texas, in many 
instances, are greatly in excess of rates in the reverse 
direction. 

The Shreveport contention that the decline of her 
business, which began in 1898, when the Texas railroad 
commission entered upon the alleged policy of clubbing 
the railroads that do business in Texas into reductions 
on interstate rates, so as to show preference for Texas 
jobbers at the expense of Shreveport, was gone into 
in an exhaustive manner, thousands of words taken from 
the reports of the Texas body, in support of that con- 
tention, being quoted. When the railroads reduced the 
intrastate rates so as to give the preferential treatment 
the Texas jobbers thought they ought to have, the 
untried penalty suits instituted by the Texas board 
were permitted to lie dormant. 


Counsel averred that it was at the instigation of 
the Texas commission that the railroads denied Shreve- 
port concentrating rules on Texas cotton. The whole 
correspondence passing at the time the Texas com- 
mission forced the carriers to withdraw the concentration 
privilege at Shreveport was put before the commission- 
ers in the argument, showing that the railroads, rather 
than fight what they call the arbitrary acts of the Texas 
commission in putting in rates that are unreasonably 
low, have preferred to take what they are compelled to 
let go of in Texas, from the Louisiana shippers. 


“An examination of the record,” Mr. Walter said, 
“establishes beyond any question that Texas and the 
defendants have built a wall around the state of Texas, 
robbing Shreveport of the natural advantages of her 
location on the Red River, and creating a district in 
which the Texas jobber has a monopoly as complete 
as rates of transportation can make it.” 


Mr. Walter pointed out that the federal Commission, 
time and again, has decided that it is not the duty of 
any railroad commission to equalize geographical die 
advantages, but the Texas commission has undertaken to 
do so, and, by indirection, but without attempt at con- 
cealment, has undertaken to bend interstate rates to 
the advantage of Texas points. 


The Louisiana attorneys said‘ that, except for short 
distances, the Texas scale rates are just and reasonable, 
although the carriers have sought to justify the unjust 
rates given to Shreveport by the declaration that they 
are forced by the unreasonably low intrastate rates 
decreed by the Texas commission. Therefore the prayer 
of the Louisiana commissioners is that the federal body 
apply the Texas mileage basis in the making of rates 
in and out of Shreveport, and to require the carriers 
to treat Shreveport in the way they treat Texas points, 
under compulsion, they claim, of the Texas commission, 
which, if unjust, the carriers have not thought fit to 
attack in the courts. 

The Monroe Progressive League, by E. W. Anderson, 
intervened with a brief asking to be placed on the same 
basis as Shreveport, which would be a restoration to 
the situation that prevailed 20 years ago. Mr. Anderson, 
in his brief, pointed out that, with regard to every other 
territory in the country, Texas alone excepted, Monroe 
and Shreveport are on the same basis. As to Texas 
points, it is placed on the Memphis and other Missis- 
sippi River crossings when rates are advanced, but 
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it is left out of consideration when they are lowered. 
The point was made that if the prayer of the Shreveport 
complainants is granted, without an adjustment made 
as to Monroe and east Texas points, then the discrimi- 


naticn against Monroe will be greater than it has ever 
been. 


Assistant Attorney-General R. G. Pleasant discussed 
the constitutional question as to the power of the fed- 
eral body to deal with the discrimination which he 
thought had been fully indicated by Mr. Walter. It 
seems to him, he said, that when this Commission 
makes its order, the federal body should notify the 
carriers that it expects them to carry freight into and 
out of Shreveport at rates no higher than the charges 
they impose for hauls wholly within the state of Texas. 
Such a proviso, he thinks, is absolutely necessary to 
prevent Texas from reducing the Texas rates so as 
to restore the discrimination after the interstate rates 
have been cut down by the federal body. There are 
various places where rates prescribed by the federal 
body are lower than the rates in Texas prescribed by 
the Texas commission. For that reason, if the Inter- 
state Commission reduces the rates to and from Shreve- 
port to the point made by the Texas commission, they 
will still be higher than some rates-the federal body 
has said are just and reasonable, thus leaving a large 
margin in which the Texas commission can make re- 


ductions so as to restore the discrimination that now 
exists. 


Mr. Pleasant said that Louisiana is seeking to have 
the federal body remove the effect of wrongs com- 
mitted by the state of Texas, and not seeking to have 
the federal body invade the rights of the states. The 
railroad attorneys, in their briefs and oral arguments 
on the subject, have thrown out an insinuation that 
Louisiana’s position, at this time, is illogical in view 
of her adherence to the doctrine of state’s rights. 


Roy S. Britton appeared for the St. Louis South- 
western. He said that he was glad to see the pros- 
pective attcrney-general for Louisiana take the stand 
he is, asking that the jurisdiction of the Interstate 
Commerce Commission be extended to cover intrastate 
rates. He said that the railroads have not attacked the 
rates made by the Texas commission because they have 
desired to experiment with them, so that when the time 
comes they will be able to prove conclusively that they 
are confiscatory. Another reason for not seeking to 
attack them is the fact that the charters of many of 
them forbid their asking for temporary injunctions to 
prevent the enforcement of the rates made by the Texas 
commission, They are Texas charters and must be 
obeyed. 


He claimed that it could not be fairly said that 
these rates prescribed by the Texas commission, the 
carriers having gone so far as to print and circulate 
protests against them, are agreed to by the railroads, nor 
can they be “taken, in any sense, as a yardstick. 


An effort to enjoin the rates would be the same 
as a suit to enjoin the federal courts. There are 


many difficulties attending such action in the way of 
determining divisions cf cost as to state and interstate 
traffic, because railroads operate as a unit. No positive 
method of determining a division of expenses has been 
arrived at, but the basis most usually approved is that 
of revenue. As to the method approved in the Okla- 
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homa cases and Missouri cases, while it is not perfect, 
is yet the best that has been offered. 

As a further evidence of the unreasonableness of 
these state railroad commission prescribed rates in 
Texas, he said the result of doing business under them 
has been a loss as compared with the book value of 
the roads of probably 1 per cent. Compared with the 
rates enjoined in Missouri, Oklahoma and Arkansas, the 
Texas rates are lower. 

He claimed that the Vicksburg case has a very 
strong bearing on this case, and in this case the Shreve- 
port rates are the key to the entire section involved. 

As to the concentration of cotton at Shreveport, he 
admitted the concentration privilege was denied at the 
instance of the Texas commission in 1902, although he 
claims it was an unusual privilege while it existed. 
The condition existing at Shreveport is not the fault 
of the carriers. It was at cne time the largest and 
most important distributing point, but, owing to pure 
commercial conditions, has steadily declined and, under 
the policy of the state railroad commission to build up 
small jobbing centers all cver the state, on the theory 
of “Texas for the Texans,” it is difficult to see how 
its further decline can be obviated. States’ rights are 
as dear to Texas as in any other state, but evils can 
grow up under the present system, and yet a question 
of rate regulation is not a question of states’ rights 
at all, and he believes the time will come when the 
law will see to it that this Commission has the right 
to regulate rates on all intrastate lines. 

F. C. Dillard, speaking for the Houston & Shreve- 
port and the Houston East & West Railways, called 
attention to the fact that the Southwestern Shippers’ 
case disposes of this case in sOme ways. In that case 
there was made a thorough investigation of the rates 
to Texas common points from the Missouri River, and 
the Commission came to the conclusion that the revenues 
of the carriers in Texas were less than was remun- 
erative; their revenues are low, rates, so far as then 
examined, were not excessive, and they could not sus- 
tain the reduction. He stated that if the Commission 
should order in concentration privilege at Shreveport 
his road would not feel disposed to attack the order 


or the power of the Commission in making it, nor would 


they refuse to carry it out, unless it brought them into 
dispute with the Texas commission; and stated that 
they have concentration points all along their line in 
Texas. 

Mr. Walter, in reply, asked that the Texas mileage 
rates be established, because it is felt that they are 
both fair, reasonable and just; further, that one para- 
graph of this Commission’s order in this case should 
prohibit the railroads from breaking their necks in their 
efforts to comply with an order of the Texas railroad 
commission, simply in order to keep peace with that 
body. 

The brief on behalf of the Louisiana commission in 
this case bears the names of Attorney-General Guion, 
Assistant Attorneys-General Pleasant and Barrow, George 
T,. Atkins, Jr., traffic manager of the Shreveport Cham- 
ber of Commerce, who had charge of the preparation 
of the technical data in the case, and Luther M. Walter, 
special counsel for the state, who conducted the exam- 
ination in chief at the hearings. It followed closely 
the line of oral argument by the lawyers. Counsel 
stated their position in this language: “At the outset. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


“complainants want it distinctly understood that all they 
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request of this Commission is that it establish the 
same rates of transportation between Shreveport and 
east Texas points as are accorded by the defendants 
to Texas competitors of Shreveport interests in the 
same line of business for the same distances. 

“In the answers filed by the various defendants,” 
coutinues the brief, “denial is made that the rates 
complained of are in any respect unlawful. It is al. 
leged that the rates from Shreveport are reasonable 
and just and that the alleged discrimination is not due 
to the fault of the defendants, but solely results from 
the schedule of rates which has been published by the 
railroad commission-ef Texas for transportation between 
points in that state. It is further alleged that the reve. 
nue resulting from the Texas schedule is wholly un- 
remunerative and does not yield anything like reasonable 
compensation for the services performed,” 

Complainants, as previously indicated, seek to sup- 
port their allegations that the rates complained of are 
unjust on the following grounds: (1) By a comparison 
with express rates; (2) by comparison of the rates 
between Shreveport and east Texas with the mileag 
rates defendants have voluntarily made in Louisiana 
and other states; (3) by comparison with rates made 
by the Commission; (4) by an analysis of the earnings 
of the defendants; (5) through violations of the long 
and short haul rule. That rates are unjustly discrimi- 
natory is felt to be established by the facts that for a 
similar distance to the same destination in Texas, de- 
fendants charge the Shreveport shipper much more than 
they charge his Texas competitor, and that rates from 
Shreveport to important points in east Texas are in 
many instances greatly in excess of rates in the revers: 
direction. 

For distances ranging from 52 to 76 miles, the 
brief shows that Shreveport pays a first class rate into 
Texas ranging from 86 cents to $1.05, while the mer- 
chandise express rate for the same distances is 75 
cents. On hauls between 117 and 120 miles, the express 
rates are 5 cents under the first class freight. Ex- 
tended tabulations are also made to show that rates 
on class freight from Shreveport into east Texas are 
substantially in excess of rates for similar distances 
made in Arkansas, Texas and Louisiana. Further com- 
parisons show the Shreveport rates are always higher 
and frequently more than double the mileage scale 
prescribed by the Commission in its recent back-haul 
order from the North Pacific Coast Terminals to the 
interior. Comparisons of Shreveport fruit rates into 
Texas with the Florida rates prescribed in the last 
order in the Florida Fruit & Vegetable Shippers’ Asso- 
ciation cases show Shreveport at even greater dis- 
advantage, 

To prove that the Texas rates have not been as 
disastrous to the railroads as claimed, complainants cited 
statistics from the last report of the Texas commission 
showing increases in mileage and capitalization during 
the nine years ending June 30, 1910. Analyzing a state- 
ment of the Missouri, Kansas & Texas of Texas for 
the fiscal year of 1911, complainants find that the de- 
fendant increased its earnings $451,789.42 in one year 
on the low Texas intrastate rates, while operating 
under the high interstate charges it suffered a loss 
of $53,327.62. These figures, in connection with per ton 
per mile earnings and ton miles hauled, complainants 
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deem to establish beyond cavil the compensatory char- 
acter of the Texas- rates. 

Considerable space is taken up in the brief with 
extracts from summaries of the testimony of witnesses 
showing how the alleged discriminatory nature of the 
Shreveport rates had been curtailing the market in 
which Louisiana might do business, and issue is taken 
with the statement that the wrong should be cured, not 
by a reduction ‘n interstate rates, but by an increase 
in intrastate rates in Texas. This section of the brief 
is reinforced by numerous tables showing comparative 
rates into common selling territory on groceries, produce, 
pipes, sheet iron, mill supplies, rotary fans, vehicles, 
harness, leather, furniture, stationery, paper bags, 
twine, drugs, paints, varnish, sulphur. Texas also 
has commodity rates on many articles which Shreveport 
is forced to handle on a class rate basis. 

Letters and telegrams are cited to support the claim 
that Shreveport has been deprived of its right to 
concentrate Texas cotton through the activities of the 
Texas railroad board. One wire is a peremptory order 
to the carriers to cease concentration at Shreveport, on 
threat of -reductions in Texas rates. Letters to the 
same tenor also appear. As recently as 1910 there was 
an effort made to restore some of these privileges, but 
again the Texas commission advised against it. 


Defense of high outbound rates on the plea that 
Shreveport is granted favorable inbound charges counsel 
for the Louisiana interests consider no defense at all. 
To hold such a view tenable, complainants assert, would 
be to deprive Shreveport of its natural advantages of 
location upon the Red River. And this, the Commis- 
sion has repeatedly said, is not the function of the car- 
riers. See Lehman-Higginson Grocer Company case, 10 
I. C. C. Rep., 460; Commercial Club of Omaha vs. Chi- 
cago, Rock Island & Pacific et al. 6 I. C. C. Rep., 647; 
Daniels vs. Chicago, Rock Island & Pacific et al, 6 
1, C. C. Rep., 458, and other cases. 


“The foregoing facts,” states the brief, “we think 
clearly demonstrate the reasonableness of our demands, 
viz., a reduction of interstate rates to the basis of the 
Texas scale on both classes and commodities. Its es- 
tablishment for the transportation from Shreveport to 
east Texas not only will comply with section 1 of the 
Act to regulate commerce, but it will break down the 
barrier which the Texas commission and the defendants 
herein have established at the state line, will remove 
the gross inequality and unjust discrimination which 
now prohibits commerce between the citizens of Shreve- 
port and citizens of east Texas and will insure to the 
producer and consumer that opportunity to engage in 
commerce which the constitution of the United States 
guarantees to all the citizens thereof. 


“The revenue of the carriers will not be depleted 
in anywise, but, on the contrary, the increased trade 
between Shreveport and east Texas will give to these 
defendants a much larger tonnage, the revenue from 
which, on our proposed scale of rates, would give larger 
net earnings. 


“There remains but to consider the constitutional 
question as to how far this Commisison can go to re- 
quire the carriers to cease from the discrimination 
which now exists if it cannot establish rates upon 
the basis here proposed. In other words, if the scale 


of rates which this Commision establishes is higher 
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than that applied by the defendants for a similar serv- 
ice for the Texas shipper, there will yet remain a dis- 
crimination which must be removed in order to permit 
the Shreveport shipper to do business with his Texas 
neighbor upon equal terms.” 

Louisiana rests squarely upon the proposition that 
the Interstate Commerce Commission has jurisdiction to 
prevent discrimination by interstate carriers as between 
shippers of intrastate traffic and shippers of interstate 
traffic, ‘The source of this Commission’s powers,” reads 
the argument on this point, “is that provision of the 
federal Constitution which provides that the Congress 
shall have power ‘to regulate commerce with foreign 
nations and among the several states, and with the 
Indian tribes. The Congress in enacting the Act to 
regulate commerce with its various amendments, ex- 
ercised the power conferred in the commerce clause of 
the Constitution. 

“Section 3 of the Act to regulate commerce prohibits 
unjust discrimination and undue preference by any car- 
rier subject to the act, viz.: In other words, the 
act applies directly to, and operates upon, the entity, 
viz., the carrier engaged in interstate commerce. The 
statute was intended to secure to each person and to 
each locality like treatment under similar circumstances 
and conditions by each carrier subject to the act. The 
only dissimilar circumstance, the only fact which dis- 
tinguishes between the Shreveport shipper and his Texas 
competitor, is that the Shreveport shipper is located in 
Louisiana, while his competitor is on the other side 
of the invisible line separating Louisiana from Texas. 


“So far as transportation is concerned, the carriers 
testified in this case, the Shreveport man is entitled to 
the same basis of rates as his Texas competitor. 


“The federal Constitution has kept pace with chang: 
ing instrumentalities, and is as potent now in the new 
order of commercial conditions as it was when first 
enacted. It applied to the stage coach, to the steam: 
boat, to the railroad, to telegraph and telephone lines; 
in short, the Supreme Court of the United States has 
held that no matter whether the conditions or the in- 
strumentalities of commerce existed at the time of the 
adoption of the Constitution, the commerce clause is 
all-embracing and expanding, Business relations of to- 
day are so intricate, competitive conditions in the mar- 
kets of purchase and sale are so interrelated, that the 
stato line no longer has any existence in commerce. 


“The delegates from several of the original thirteen 
colonies were much insistent upon the abolition of the 
charges which some of the colonies made upon com- 
merce from other colonies. Perhaps, if there be one 
major reason which compelled the adoption of the fed- 
eral Constitution, it was the arbitrary acts of some of 
the colonies against free trade among the citizens of 
the various thirteen independent members of the Fed- 
eration. The effect upon trade by the establishment of 
custom houses with prohibitive import duties is no dif- 
ferent and no greater than the effect of the establish- 
ment of rates for necessary transportation so high as 
to be prohibitive, In this case, it is an indisputable 
fact that, either directly or indirectly, the authorities 
of the state of Texas charged with the supervision of 
railroad rates in that state have compelled the estab- 
lishment of the schedule of rates and the unjust dis- 
crimination complained of, 
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“The trend of the courts is indubitably toward uni- 
form control, and that can be secured only through 
one tribunal or one source of power.” Citations are 
then made from Supreme Court decisions in recent 
safety appliance cases: The Arkansas car supply case, 
217 U. S., 186; the car service cases, 215 U. S., 452; 
the Commerce Court ruling in the Pennsylvania car 
distribution case, and the Minnesota rate decision. 

“If it be argued,” reads the closing pages of the 
brief “that the Congress has not given this Commission 
power to take the action here requested because of the 
proviso in section 1 of the Act to regulate commerce, 
reading as follows: ‘That the provisions of this act 
shall not apply to the transportation of passengers or 
property, or to the receiving, delivering, storage or 
handling of property wholly within one state and not 
shipped to or from a foreign country from or to any 
state or territory as aforesaid.’ We answer that the 
rates constituting the unjust discrimination are not 
‘wholly’ within the state of Texas. 

“We believe that the proviso simply means that 
the provisions of the act shall not apply to intrastate 
transportation when such transportation does not affect 
interstate transportation, except as Judge Sanborn says, 
‘remotely and incidentally.’ Here the rates complained 
of directly affect interstate transportation. 

“Congress certainly cannot be considered to have 
done the vain thing of prohibiting unjust discrimination 
and then not giving sufficient power to this Commission 
to enforce its mandate removing the unjust discrimina- 
tion. 

“Power to regulate means the power to control, 
command, even to destroy anything which stands in the 
way of securing that equality which the statute secures. 
We do not contend that this Commission has power 
under the present statute to fix purely intrastate rates, 


nor to regulate matters wholly separate, apart from and 


without any relation to the interstate traffic of thé 
carriers. 

“We earnestly insist that this Commission make 
such orders in this case as will give absolute equality 
of opportunity to the jobber shipping to the east Texas 
towns from Shreveport and from Dallas, Houston or other 
Texas points. 


“The carrier is engaged in interstate traffic, its 
road is part of an interstate highway, its cars and 
motive power are engaged in furnishing interstate trans- 
portation. 


“The man who resides west of the Texas-Lousiana 
line is entitled to no different treatment at the. hands 
of the carrier than-the man who resides one mile east 
of that line. 


“Complainants occupy the same position in the state 
of Louisiana which the railroad commission of Texas 
occupies in the great state of ‘Texas. The rule which 
complainants seek to have applied to the state com- 
mission of Texas, they desire to have applied to them- 
selves. Recognizing the intolerable condition which 
prevents commerce between citizens of Louisiana and 
citizens of Texas, complaints have brought the situation 
to the only body which can completely remedy the 
wrongs. 

“The right which the complainants claim for the 
citizens of the state of Louisiana, is the state right to 
trade with citizens of other states of the United States. 
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“We, herefore, in conclusion, respectfully request 
this Commission to establish just and reasonable rates 
between Shreveport and points in east Texas distant 
from said Shreveport about 245 miles, and as a. rea. 
sonable basis we suggest the present Texas mileazce 
basis, and we further request that this Commission re. 
quire the carriers to cease_and desist from maintaining 
the unjust discrimination resulting from the application 
of a basis of rates on the lines of the defendants in 
the state of Texas different from that contemporaneously 
applied between Shreveport and the same east Texas 
points.” 


May Cancel Special Brick” Rates 





Austin, Tex., January 19.—The state railroad com- 
mission will hold a hearing February 13 to consider the 
advisability of canceling all special intrastate rates on 
brick and substitute the straight mileage scale for these 
charges. 

The special rates proposed to be canceled are as 
follows: 

“Common brick from Harrisburg to Houston, 50: 
per thousand; common brick from Harrisburg to Gal- 
veston, 70c per thousand; common brick from Calaveras 
to San Antonio, $1 per thousand; common brick from 
Harrisburg to La Porte, 70c per thousand; common brick 
from Higgins to Beaumont, 50c per thousand; common 
brick from Higgins to Sabine Pass, $1.25 per thousand: 
vitrified brick from Garrison to Houston, $2.75 per 
thousand; common brick from Laredo to Internationa) 
& Great Northern points, all special rates; common 
brick from Ferris and Palmer to Dallas, 2c per hundred 
pounds; common brick from Garrison to Nacogdoches, 
$1 per thousand; common brick from Colmestneil to 
Beaumont, 3c per hundred pounds; common brick from 
Whites Spur and Vinton to El Paso, i%c and 2c per 
hundred pounds; vitrified brick from Thurber to Houston, 
8c per hundred pounds; brick, all kinds, from Harrys | 
Dallas, 1 cent per hundred pounds; brick, all kinds 
from Blanchette to Beaumont, $5 per car; common brick 
from Butler’s brick yard to Austin, $4 per car;’ brick, 
all kinds, from Loeb to Beaumont, 20 cents per ton; 
common brick from Eagle Pass to San Antonio, 5 cents 
per hundred pounds; brick, all kinds, from Mineral 
Wells to Texas & Pacific points named, all special rates; 
brick, all kinds, from spur west of Mesquite to Dallas, 
2 cents per hundred pounds; brick, all kinds, from 
plant of the Waco Brick Works, near South Bosque, t 
Waco, 70 cents per thousand; common brick from 
Minerva to San Antonio, 6 cents per hundred pounds: 
brick, all kinds, from Blumberg Spur to Seguin and 
Sunset-Central points, all special rates; brick, all kinds, 
from Reiser to San Antonio, 6 cents per hundred 
pounds; brick, building and paving, from Wichita Falls 
to Dallas, 5 cents per hundred pounds; brick, all kinds, 
from Hardwick and Carrollton to Dallas, 2 cents per 
hundred pounds; brick, all kinds, from Wichita Falls 
to Fort Worth, 4 cents per hundred pounds. 

“The commission will also at said hearing consider 
the advisability of such readjustment of the rates _pro- 
vided in table No. 1 of said tariff, applying on common 
and vitrified brick, as may be deemed necessary in the 
event the special rates as above outlined are in pur- 
suance of said hearing, canceled,” 
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DECISION TAKES BROAD VIEW 


Opinion of Supreme Court in Employers’ Lia- 
bility Case Reasserts Controlling Sway 
of Federal Power 





THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., January 17.—For all practical 
purposes, so far as railroads are concerned, Congress 
set aside the application hitherto made of the common 
law rules of fellow servant, assumption of risk and con- 
tributory negligence, when, in 1908, it passed the em- 
ployers’ liability law for the benefit of operatives on 
interstate railroads. That is considered the effect of 
the Supreme Court’s decision Monday in the case of 
Northern Pacific against Babcock, in which the court, 
without dissent, speaking through Justice Van Devanter, 
affirmed the decision of the Circuit Court upholding the 
award of damages to the widow of Babcock, the North- 
ern Pacific fireman killed in 1908. 

Inasmuch as the fellow-servant rule has been prac- 
tically eliminated from British jurisprudence, the na- 
tional policies of the two English-speaking peoples now 
become substantially the same. Several states adhere 
to what the labor unions declare to be the barbarous 
doctrine that makes a train dispatcher and a train 
brakeman fellow servants. 

State courts must assume jurisdiction of cases 
brought under the federal statute, says the Supreme 
Court, directly negativing the position assumed by Sim- 
eon HB, Baldwin, then chief justice, but now governor 
of Connecticut. President Roosevelt and Chief Justice 
Baldwin, on account of some Roosevelt criticisms evoked 
by the judge’s decision, had an epistolary row, in which 
the judge threatened a libel suit. Directly on the point 
involved in Chief Justice Baldwin’s decision, Justice 
Van Devanter said: “True, prior to the present act, the 
laws of the several states were regarded as determi- 
native of the liability of employers engaged in interstate 
commerce for injuries received by their employes while 
engaged in such commerce. But that was _ because 
Congress, although empowered to regulate the subject, 
had not acted thereon, and because the subject is one 
which falls within the police powers of the states in 
the absence of action by Congress. 

“The inaction of Congress, however, in nowise 
affected its power over the subject. And, now that 
Congress has acted, the laws of the states, in-so far 
as they cover the same field, are superseded, for neces- 
sarily that which is not supreme must yield to that 
which is. 

“The suggestion that the act of Congress is not in 
harmony with the policy of the state, and therefore 
the courts of the state are free to decline jurisdiction 
is quite inadmissible, because it presupposes what in 
legal contemplation does not exist. When Congress, in 
the exertion of the power confided to it by the Con- 
stitution, adopted the act, it spoke for all the people 
and all the states, and thereby established a policy for 
all. That policy is as much the policy of Connecticut 
as if the act had emanated from its own legislature, 
and should be respected accordingly in the courts of 
the state.” 
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To-day’s decision was in final disposition of four 
cases, representing three separate litigations. The Con- 
necticut case is that of Edgar -G. Mondou, plaintiff in 
error, against the New York, New Haven & Hartford 
Railroad Company, in error to the Supreme Court of 
Errors in Connecticut. The others involved the suits 
of the Northern Pacific Railway Company, plaintiff in 
error, against Bessie Bullock, administratrix, in the Cir 
cuit Court of the United States for the District of 
Minnesota, and the New York, New Haven & Hartford 
against Mary Agnes Walsh, administratrix, in the Circuit 
Court for the District of Massachusetts. 

In discussing the general aspects of the case, Justice 
Van Devanter declared that previous decisions of the 
court put many principles of the regulation of inter- 
state commerce altogether beyond dispute. For im 
stance, the term “interstate commerce” beyond question 
means far more than the mere shipment of goods. And 
the term, “to regulate,” he said, in the sense intended 
is to foster, protect, control and restrain, with appro 
priate regard for the welfare of those immediately 
concerned and of the public at large. 

The power conferred upon Congress, says the de 
cision, is complete in itself. It extends incidentally to 
every instrument and agent by which such commerce 
is carried on and may be exerted to its utmost extent 
over every part of such commerce without limitations 
except such as prescribed in the Constitution, Of 
course, it does not extend to matters and things without 
real and substantial relation to interstate commerce, 
Among these agencies of interstate commerce are in- 
cluded both employers and employes. 


The contentions of the appealing carrier that Con 
gress had exceeded its constitutional power to regulate 
commerce by abrogating the fellow-servant rule and 
restricting the applicability of the doctrines of assump 
tion of risk and contributory negligence because the 
liability of the carrier is not restricted to such injuries 
as may be caused by the negligence of the fellow serv- 
ants engaged in handling interstate commerce, and 
because the statute interferes with the liberty of con 
tract, were answered with the ruling that no right of 
property is vested in the common law, and that Congress 
may change the common law at will. The act under 
consideration departs from the common law doctrines 
and rules on the subject, but that is no violation of the 
Constitution, because the plain intent of the statute is 
to assure greater safety for those engaged in interstate 
commerce by laying a liability upon the carrier cal 
culated to force greater care. 

“The natural trend of the changes described,” says 
the decision, “is to impel the carriers to avoid and 
prevent the negligent acts and omissions which are 
made the basis of the rights of recovery which the 
statute creates and defines, and as whatever makes for 
that end tends to promote the safety of the employes 
and to advance the commerce in which they are en 
gaged, we entertain no doubt that in making those 
changes Congress acted within the limits of the die 
cretion confided to it by the Constitution. 


“We are not unmindful that the end was _ being 
measurably attained through the remedial legislation of 
the various states, but the legislation has been far 
from uniform, and it undoubtedly rested with Congress 
to determine whether a national law, operating uniformly 
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in all the states upon all carriers by railroad engaged 
in interstate commerce, would better subserve the needs 
of the commerce.” 

The objection that Congress erred in including cases 
where the culpable fellow servant might be engaged 
only in intrastate commerce, the court dismisses with 
the observation that such a theory treats of the “source 
of injury rather than its effect upon interstate com- 
merce, as the criterion of congressional power.” 

Of the curtailed right cf contract implied it, the 
act’s declaration that assumption of risk by the em- 


ploye shall not free the employer from liability, the . 


court said: “If Congress possesses the power to impose 
the liability—-which we here hold that it dces—it also 
possesses the power to insure its efficiency by prohibiting 
any contract, rule, regulation or device in evasion of it.” 

The creation of classes by the selecting of only 
employers and employes in interstate railroad traffic 
is not unconstituticnal, the court held, “nor does it 
(the Constitution) condemn exertions of the power 
merely because they occasion some inequalities. On 
the contrary, it admits of the exercise of a wide dis- 
cretion in classifying according to general rather than 
minute distinctions and condemns what is done only 
when it is done without any reasonable basis, and 
therefore is purely arbitrary. Tested by this standard, 
this classification is not objectionable.” 

As clinching the complete supremacy of the federal 
statutes in fields confided to Congress by the Consti- 
tution, Justice Van Devanter quotes the famous case of 
McCulloch versus Maryland, in which Chief Justice Mar- 
shall said that the “government of the Union, though 
limited in its powers, is supreme within its sphere of 
action. The nation on those subjects on which 
it can act must necessarily bind its component parts.” 


Grain Rates Before Commission 


Washington, D. C., January 19—Argument was beard 
before the Commission last week in the complaint of 
the Southwestern Millers Club against the Missouri, 
Kansas & Texas and other carriers. The complainants 
are millers of soft winter wheat in southwestern Missouri, 
eastern Kansas and northern Arkansas, and they are 
in the Kansas City rate group, with certain exceptions, 
one of which is a system of graded rates to Fort Smith, 
Ark., while the rates to Little Rock, Ark., and Alex- 
andria are blanketed. 

The complainants, said S. F. Andrews, who appeared 
for them, hold that the rates to Little Rock and the 
Louisiana points are unjust per se and unjust in rela- 
tion to other rates. Their rate to Little Rock is 23 
cents. The rate to Fort Smith, he said, yields 16 mills 
per ton per mile on wheat and 15.5 on corn, which he 
submitted is a high return. They object to the rates 
into the scuthern territory because the flour they make 
from the soft winter wheat is peculiarly in demand in 
that part of the country. 

Mr. Andrews indirectly objected to J.. C. Lincoln, 
representing the Merchants Exchange of St. Louis, being 
in the case because, as he said, Mr, Lincoln had filed 
nothing in the way of cemplaint or answer or brief, and 
he had not made his interest appear. Chairman Prouty 
told him to go ahea“, Henry G. Herbel appeared for 
the Gould lines and W. T. Hughes for the Rock Island. 
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Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. | 


available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 


Interstate Commerce Commission thereunder. 
_ Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 


Correcting Weights on Carload Shipments of Coal. 

Missouri.—‘“Kindly advise us as early as consistent 
whether or not the Commission has at any time ren- 
dered a decision relative to wagon load weights. We 
ship considerable coal to different points, and at times 
the consignee advises the car runs very short. He 
will support his unloading weight with a sworn afi- 
davit, and we will then make claim against the railroad 
company, and are invariably turned down, the railroad 
company stating that the difference is caused by varia- 
tion between mine scales and wagon scales. We would 
like to know if we have any remedy in cases of this 
kind, and whether or not the railroads have any right 
in refusing our claim when the same is properly sup- 
ported. We are unable to find any recent decisions in 
THE TRAFFIC WORLD covering cases of this kind and 
would thank you very much for your opinion.” 

The question of weights is one of fact to be deter- 
mined in a Manner just to both parties, and as to which 
the ex parte action of either cannot conclude the other. 
It is a mere question of proof to be determined by the 
best available evidence. For instance, in the case of 
Wm. K. Noble vs. Detroit and Toledo Shore Line R. R 
Co. et al., Opinion No. 1457, 20 I. C. C. 60, in which 
complainant asked reparation based on incorrect weight, 
the defendant’s weighmaster’s certificate showing a given 
weight, while complainant contending for a lower weight, 
based upon estimates, the Commission held that the 
secondary evidence introduced by complainant was not 
sufficient to establish that the shipment was not prop- 
erly and accurately scaled. Possibly the difference in 
weights might be the result of negligence in transit, in 
which event you could hold the carrier liable. 

a x * 
Free Passenger Transportation. 

Arkansas.—‘“There has been some misunderstanding 
with reference to the manner in which the Interstate 
Commerce Commission interprets the Act to regulate 
commerce with reference to the issuing of transporta- 
tion by strictly intrastate lines. I have had this matter 
up with the Commission for advice in the matter and 
they advise that the Act to regulate commerce anid 
Conference Rulings Bulletin No. 5 indicate the persons 
who may receive interstate transportation. By this, | 
believe we can issue transportation to persons not strict- 
ly covered by the Act when there is no state statute 
against the issuance of same such as in this state. Our 
line is only a short one and entirely intrastate; however, 
we connect with another line, which is interstate, and 
file concurrences in favor of various lines for both 
freight and passenger tariffs. There is no state statute 
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prohibiting the issuance of passes to the persons in 
mind, and we are of the opinion that the Interstate 
Commerce Commission has no jurisdiction over passes 
that are strictly for intrastate movement.” 

The rulings of the Interstate Commerce Commission 
are to the effect that any intrastate carrier which unites 
with another carrier for the interstate transportation 
of passengers, under a common control, management or 
arrangement for a continuous carriage shown by the 
concurrence in tariff or tariffs duly published and filed 
with the Commission, cannot lawfully give free trans- 
portation to any person, except as authorized in the Act. 
See Conference Rulings 95-G, 196, 216 and 263. It 
would thus seem that the Interstate Commerce Commis- 
sion has jurisdiction over your line, in the matter of 
issuing passes, even though the pass was intended for 
only intrastate use, and there is no state law prohibit- 
ing the issuance of the same, and that you may not 
issue the pass to the proposed person if he is within the 
class precluded by the Act. 

& a * 
Cars for Less Than Carload Shipments Subject to Demur- 
rage Rules. Average Agreement Not Applicable to 

State and Interstate Shipments, interchangeably. 


Ohio.—“In Ohio we have two sets of car service 
rules, one applicable to state shipments and the other 
applicable to interstate shipments. The two sets of 
rules, however, are very much similar, and, in fact, 
Rule No. 1 is identical in specifying what cars are sub- 
ject to the rules, and which reads as follows: ‘Cars 
held for or by consignors or consignees for loading, 
unloading, forwarding directions or for any other purpose, 
are subject to these demurrage rules, except as follows:’ 
A great many tariffs of the transportation companies 
provide that cars will be switched to their private sid- 
ings, in which shippers may load one or more L. C. lL. 
shipments, provided the aggregate weight is equal to 
or exceeds a certain prescribed minimum weight, but 
such shipments are billed separately at the L. C. L. 
rate, and the question is, Are such cars when switched 
to private sidings subject to the car service rules? 

“Another question that comes up is that both sets of 
Tules, state and interstate, have the average plan, and 
the question is, Are credits earned on state shipments 
applicable to debits against interstate shipments, and 
vice versa, and, if not, why not?” ; 

As concerns the Car Service Rules of Ohio, they 
are, of course, when applied solely to intrastate ship- 
ments, subject only to the interpretation given by the 
railroad commission of Ohio. But on the particular 
clause in question, inasmuch as it is exactly the same 
in both state and interstate car service rules, it is safe 
to assume that the report of the Committee on the Uni- 
form Demurrage Code, as endorsed by the Interstate 
Commerce Commission, would be followed by the state 
commission. The committee starts out with the broad 
view that all cars in railroad service are subject to 
the demurrage rules. The purpose of demurrage is 
to prevent the undue detention of cars which are in 
active railroad service. It is, therefore, the detention 
of the car, and not the manner of loading, which the 
demurrage rules attempt to reach and which imposes 
the penalty of $1 per day. Taking this view of it, one 
Must assume that a car switched to a private siding is 
subject to the car service rules, whether it is for car- 
load or less than carload shipments, and no matter how 
billed, 
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The divided control over commerce and the lack of 
power on the part of the Interstate Commerce Commis- 
sion to exercise jurisdiction over purely intrastate ship 
ments, or that of the state commissions to exercise 
jurisdiction over wholly interstate shipments, would 
operate to prevent the application of the average agree 
ment, or so-called “debit and credit” rule, to state and 
interstate shipments, interchangeably. The framers of 
the Uniform Demurrage Rules found it necessary to, 
apply certain safeguards against possible abuses in thg 
application of the “debit and credit” rule, even finding 
it necessary to divide the cars into two classes, and pro 
hibiting the credits earned on cars belonging to one 
class of equipment from being used to offset the debits 
accruing to cars belonging to a different class of equip 


ment. : 
ok oe * 


Carrier Failing to Observe Prepayment Requirements of 
Tariff. 


,Ohio.—“There was shipped to us from A six bundles 
of empty cement sacks, consigned to B. The Official 
Classification carries a clause under returned bags that 
freight charges must be prepaid. This shipment arrived 
at destination without a waybill and was delivered to us 
as a ‘free astray shipment.’ A year and a half later the 
railroad company presents us with an expense bill calling 
for 65 cents freight charges on this shipment. Inasmuch 
as the Official Classification calls for prepayment of 
charges on shipments of this nature, are we obliged to 
pay these freight charges at destination, especially after 
so long a time has elapsed? Shipment moved over three 
different roads to reach destination. If the line deliver- 
ing the shipment to us accepted the shipment without 
billing, and also consequently without freight charges, 
can they consistently refuse to accept billing for the 
shipment at this late date, with freight charges to be 
collected at destination, or can that line demand payment, 
as called for by the Official Classification?” 


The only question that need be considered, in the 
point you make, is whether or not the carrier’s tariff 
contains a provision covering rates for the shipment of 
the articles in question between the points designated. 
If so, then the law requires the carrier to assess and 
collect such charges, and a waiver of any tariff provi- 
sion concerning the manner of paying such charges would 
not warrant the carrier to deliver the shipment as a 
free astray shipment, or justify the shipper in refusing 
to pay the lawful charges due by virtue of the provisions 
in the carrier’s tariff. 


A common carrier has the right under the common 
law to demand the prepayment of charges for freight 
of one, and to give credit for them to another similarly 
situated, and the federal courts have held that an inter- 
state carrier does not subject a shipper or consignee to 
an undue or unreasonable prejudice or disadvantage under 
section 3 of the act by doing so. It follows from this 
that a carrier cannot demand a different rate when freight 
is shipped collect than when prepaid, inasmuch as it is 
fundamental that there can be but one lawful rate be 
tween two points, 


AVERAGE DETENTION 1,20 DAYS. 


Duluth, Minn., January 19.—The December report 
of the Lake Superior Demurrage Bureau shows that 36.- 
539 cars were tracked during the month, with an av- 
erage detemtion of 1.20 days per car. 
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FIFTH ANNUAL REPORT IN 


New York Up-State Public Service Commission 
Submits Record of Year’s Activities | 








Albany, N. Y., January 19.—A comprehensive review 
of the operation and existing conditions of upward of 
one thousand corporations, carrying a capitalization of 
$4,517,718,440, under the supervision of the public serv- 
ice commission, second district, is given in the fifth 
annual report of the commission, submitted to the legis- 
lature Monday. 

The public service corporations under the jurisdic- 
tion of the commission are 184 steam railroad corpora- 
tions, 124 street railroad corporations, 7 express com- 
panies, 1 sleeping car company, 294 electrical] corpora- 
tions, 143 gas corporations, 50 combined gas and elec- 
trical corporations, 10 telegraph corporations, and 142 
telephone corpcrations. 


During the year 1911 the commission had presented 
to it 2.321 propositions, as against 2,059 in 1910, 1,845 
in 1909, and 1,606 in 1998, making a total during the 
four years of the commission’s existence of 7,831. In 
1911 the commission disposed of 258 applications of vari- 
ous kinds, 314 formal complaints, 1,593 complaints which 
were conducted by correspondence, and 77 orders to 
show cause, Five hundred and seventy-two public hear- 
ings were given, as against 554 for the year 1910, and 
415 for the year 1909. The number of days occupied 
by hearings was 285, as against 196 in 1910. The cases 
referred to above of course do not take into account 
several thousand matters of correspondence between the 
public and the commission. 


The total operating revenues of the steam railroads, 
both in and out of the state, amounted to $463,144,606, 
an increase of 3.2 per cent over the revenues of the 
fiscal year ended June 30, 1910. The operating expenses 
were $319,524,803, or an increase of 8.5 per cent over 
the expenses of the preceding fiscal year. The in- 
creased revenues were in this way more than absorbed 
by the increased expenses, and the net revenues are 7 
per cent less than they were for the year ended June 
30, 1910. They are, however, considerably greater than 
they were in 1907, 1908, or 1909, exceeding the net 
revenues of the latter year by 6 per cent. 


During the year the commission has authorized the 
issuance of stock, bonds, and other evidences of in- 
debtedness to the amount of $162,581,718.52, as against 
$151,000,000 in 1910, $142,000,000 in 1909, and $92,0000,000 
in 1908. The total amount authorized is in excess of a 
half billion dollars, or, to be exact, $566,469,507.86. 


During the year there were filed with the commis- 
sion 18,113 separate schedules of rates, of which 289 
were rejected and 389 ordered reprinted. The total 
filing of tariffs to date has been 97,600, and the matter 
they contained has been completely indexed and is 
available for public use, 

Largely, through effort on the part of the commis- 
sion, an important change was made in the official 
express classification, whereby the charge on shipments 
weighing more than 7 pounds and less than 100 pounds 
when carried by two or more express~carriers was 
reduced. The former governing regulation made such 
shipments subject to a double graduate charge. The 
new regulation provides for a single graduate charge. 
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The result in saving to shippers and consignees in the 
aggregate by this changed regulation will be very large, 
as the greater portion of express shipments are of less 
than 100 pounds weight. 

The report also deals with rail breakages, rear-end 
collisions, equipment inspection, locomotive boilers, ojl- 
burning locomotives and grade crossings. Attention is 
also devoted to the other utilities coming under the 
jurisdiction of the commission, such as street railways 
outside of Greater New York, and light and telephone 
companies. 





More Fourth Section Orders 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C. January 19.—The following fourth 
section orders, affecting freight, have been issued by 
the Interstate Commerce Commission: 

No. 440, Application No. 5551, by the L. & N., 
Authority denied to make a commodity rate on surphate 
of ammonia from New Orleans and Port Chalmette 
(shipside) on import traffic destined Point Pleasant, 
denied. 

No, 471, Application No. 556, by Morgan’s Louisiana 
& Texas Railroad & Steamship Company. Authority 
granted to establish rates on sugar, molasses and syrup 
via a newly constructed line between Lafayette and 
Baton Rouge, La., the same as are in effect from Baton 
Rouge, Anchorage and Grosse Tete to destinations 
shown in W. P. Emerson’s, agent, Sugar, Molasses and 
Sugar Tariff No. 2, I. C. C. No. 8, 

No. 496, Application No. 5811, by the Missouri & 
North Arkansas. Authority granted that new road to 
compete with business with older roads for through 
business on the same terms as to the fourth section 
granted to competing carriers that have filed applications 
for relief in compliance with the law. 

No. 497, Application No. 5546, Nashville, Chattanooga 
& St. Louis. Authority to establish rates on lime from 
Asylum, Tenn., the same as from other kilns in that 
territory. 

No. 498, Application No. 5739, by the Nashville, 
Chattanooga & St, Louis. Authority granted to apply 
existing live stock rates over a newly constructed line. 

No. 499, Application No. 5346, by the Georgia & 
Florida. Authority granted to meet short line compe- 
tition on cotton between Madison to Jacksonville and 
Fernandina, Fla. 

No. 500, Application No. 5387, by the Southern. 
Authority granted to make rates on cotton bagging from 
Rock Hill, S. C., that will enable manufacturers at that 
point- to compete with those at Charleston, S. C., Ghar 
Ictte, N. C., Norfolk and eastern manufacturing points. 

No. 502, Application No. 5759, by the Atlantic Coast 
Line et al, Authority denied to make rates on glass 
bottles from Alexandria, Va., to Jacksonville, Fla., all 
rail, to meet the competition of eastern glass bottle 
manufacturers whose traffic moves via eastern port 
cities and with manufacturers at Richmond, Columbia, 
Tallapoosa and Chattanooga. 

No. 503, Application No. 5381, by the Chicago, Rock 
Island & Pacific. Authority denied to make rates from 
Oklahoma points to Fort Smith, Van Buren and other 
points taking Fort Smith rates in violation of the 
fourth section. 
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No, 504, Application No. 5604, by M. P. Washburn, 
on behalf of the L. & N. et al. Authority granted to 
make rates-on dress or skimmings from Alabama City 
on a parity with those from Birmingham. 

No. 505, Application No. 5328, by the New Orleans 
& Northeastern, Alabama & Vicksburg and the Vicks- 
burg, Shreveport & Pacific, Authority granted to make 
rates from New Orleans to Tallulah on sugar or molasses, 
jellies, mincemeat and so forth, the same as are in 
effect via the Texas & Pacific. 

No. 507, Application No. 5714, by the L. & & 
Authority denied to make a rate on sulphuric acid of 
$2.90 per ton from Copperhill, Tenn., via Atlanta to 
Americus, lower than sixth class. 

No. 508, Application No.° 5516, by E. H. Hinton, in 
behalf of parties to his tariff, I. C. C. No. A-5, as applied 
to thin lumber and veneers. Authority granted to make 
them so as to give manufacturers of veneer at Augusta, 
Ga,, rates in harmony with rates on lumber to destina- 
tions named in tariff. 

No. 512, Application No. 5529, by the Pittsburgh 
& Lake Erie. . Authority granted to establish rates ap 
plicable on the Cambria & Indiana, between Pine Flats 
and Pexis, Pa., the same as those in effect to Clear- 
field, Pa. 

No. 514, Application No. 5255, by the Southern. 
Authority granted to establish the Mobile basis of rates 
from and to Robinson, Plateau Terminal Junction and 
Magazine, Ala., from and to points on and north of the 
Ohio and Potomac, 

No. 515, Application No. 5533, by the Norfolk & 
Western. Authority granted to establish rates on plaster- 
board and plaster fireproofing from Saltville and Plas- 
terco, Va., 3 cents higher than those now in effect at 
intermediate points. - 

No. 517, Application No. 5647, by the Seaboard Air 
Line. Authority granted to establish rates via the new 
South Carolina Western Railway, from Darlington, 
Hartsville and Florence, S. C., the same as are in effect 
via the Atlantic Coast Line. 

No. 518, Application No. 5648, by the Seaboard Air 
Line. Authority granted to establish rates via the new 
North & South Carolina Railway, rates from and to 
Gibson, McColl, Clio, Dillon and Mullins, the same as 
are in effect via the Atlantic Coast Line. 

No. 601, Application No. 5672, by M. P. Washburn, 
agent, on behalf of the Illinois Central Railroad et al. 
Authority granted for the establishment of rates on 
sand from Eastview, Ky., to southeastern points named 
in Washburn Tariff No. 7, I. C. C. No. 78, which are 
the same as the rates on the same commodity concur- 
rently in effect from Tiptop, Ky. 





Iron Ore Rates Condemned 


Pittsburgh, Pa., January 19.—Iron ore rates in 
the Pittsburgh district have been condemned in a 
report submitted by the transportation and railroad 
committee of the Iccal Chamber of Commerce, and 
action for relief before the Interstate Commerce Com- 
mission is considered to be very likely. 

This investigation was the result of a communica- 
tion sent by United States Senator George T. Oliver 
to President F. R. Babcock of the Chamber of Com- 
merce last November, in which Senator Oliver, as a 
member of the chamber, complained regarding the exist- 
ing rate of freight on iron ore from the lower lake 
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ports to the Pittsburgh district. He stated that, as a 
result of these rates, the future growth and prosperity 
of the district was being jeopardized. He expressed the 
opinion that the rate was abnormally high and greatly 
in excess of those to other steel producing centers. He 
contended that the manufacturers in this district should 
be afforded immediate relief. 

The transportation and railroad committee secured 
information and data, which, it is claimed, substantiated 
Senator Oliver’s complaint in its entirety. 

Their report shows that most of the iron ore con- 
sumed at the points in competition with Pittsburgh is 
mined in the Northwest and comes from the Mesaba 
and Menominee ranges, Wisconsin, being moved by rail 
from the mines to upper lake ports, from there by 
vessels to the lower lake ports, and then transferred 
to cars and hauled by rail to its destination. 

In the schedule prepared is shown the average rate 
on ore from the lower lake ports, namely: Toledo, San- 
dusky, Huron, Lorain, Cleveland, Fairport Harbor, Ash- 
tabula Harbor and Conneaut Harbor, O., and Erie, Pa., 
and Buffalo, N. Y., to various points in West Virginia, 
Pennsylvania, New York and the Atlantic coast, all 
being iron producing centers to some extent. The av- 
erage rate per ton, as well as the average mileage and 
the average rate per ton per mile, is also shown. 

The rates which are shown in the schedule are in 
effect now. The schedule shows many irregularities, 
the freight charges varying to a marked degree, some 
points being placed on a basis as low as 2.8 mills per 
ton per mile, others as high as 7.1 mills per mile. The 
committee says the present rates will prevent the progress 
and increased tonnage which Pittsburgh has a right to 
expect. The committee recommended that the manufac 
turers who are affected by the rate appear before the 
Interstate Commerce Commission when the complaint 
which was filed last week, is taken up. 

The schedule follows: 

Of the 63 points noted, we quote the following: 

Average Rate 


per Ton 
Average Average Rate per Mile 
Dist. per Gross Ton. in Mills. 
Pittsburgh district ........ 160 .96 6 
i ee 81 .56 7.1 
SN, Rose co dees tict 256 .90 3.5 
p | SS ere 167 .60 3.6 
Se Pe decce cece tes 124 50 4 
pe Se eee Se 219 62% 2.9 
EIS URS 6 coin acce ccvinn 228 -85 3.7 
Max Meadow, Va.......... 537 1.55 2.9 
pS , Se se 115 .78 6.8 
Punxsutawney, Pa....@... 181 .60 3.3 
Roanoke, V@.........+ss0s 550 1.55 2.8 
Scuth Bethlehem, Pa...... 353 1.45 4.1 
UE EP ewe sau ceewt ccare 208 62% 3.0 
Wheeling, W. Va.......... 164 -60 3.7 
SOME, EP Be cccccsecscce 224 1.16 5.2 
IT TGS on. cb abiehE Ss obcitte 251 .90 3.6 
ee 146 55 3.8 
Tidewater points also seem to be favored: 
Philadelphia, Pa., 422 miles, having rate of $1.45............ 3.4 
Sparrows Point, Md., 470 miles, having rate of $1.50........ 3.2 
Wilmington, Del., 471 miles, having rate of $1.45............ 3.1 


The latter point shows practically three times the 
haul as compared with Pittsburgh, at but one and one 
half times the rate. 


AUTHORIZES ISSUANCE OF BONDS. 


Albany, N. Y., January 19.—The public service com 
mission, second district, has authorized the Fitchburg 
Railroad Company to issue its 4% per cent bonds of 
the total par value of $1,200,000, to be sold at not less 
The proceeds of the bonds are to be used 


than par. 
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to refund bonds of the Fitchburg Railroad Company to 


the amount of $100,000 and in payment to the Boston 
& Maine Railroad Company for expenditures by that 
eompany in improvements, additions and betterments to 
the Fitchburg Line for fifteen months, ending Septem- 
ber 30, 1911. 


To Take Up Classification 


The Interstate Commerce Commission will hold a 
hearing in the Federal building, Chicago, commencing at 
10 o’clock a. m., January 29, 1912, on protests that have 
been filed, and will be hereafter filed, against new pro- 
visions and advances in classification carried in Western 
Classification No. 51, effective February 15 next. 

The object of this hearing is to give shippers an 
opportunity to fully present their objections to the pro- 
posed changes, and at the same time to give the West- 
ern Classification Committee and the Uniform Classifica- 
tion Committee an opportunity to explain why the changes 
were made. The protests received ask the Commission 
to suspend the operation of the classifications or certain 
items contained therein. 





Amends Tariff Regulations 


THE TRAFFIC SERVICE NEWS BUREAU, 
COLORADO BUILDING, WASHINGTON, D. C. 

Washington, D. C., January 19—The Commission 
has issued the following general order in the matter 
of publication in tariffs of the marked capacities, lengths 
and dimensions, and cubical capacities of cars, and of 
modification of the provisions of section 6 of the act 
and of the Commission’s order of June 2, 1908, with 
regard to posting tariffs: 

“It appearing that carriers frequently provide in 
their tariffs that the minimum charges upon a shipment 
shall depend upon the marked capacity, length, or cubical 
capacity of the car used, the marked capacity, length, or 
cubical capacity of the car becomes an integral part 
of the lawful charges on such shipment. Lawful charges 
are only those contained in tariffs which are published, 
filed and posted as required by the law and the regu- 
lations of the Commission. 

“It is therefore ordered, That all carriers subject to 
the provisions of the Act to regulate commerce shall, 
on or before July 1, 1912, either cancel all provisions in 
their tariffs to the effect that the minimum charges 
shall be based upon the marked capacity, length, or 
cubical capacity of the car used, or publish and file 
with the Commission, in conformity with its tariff 
regulations, publication or publications which contain 
authoritatively the marked capacities, lengths and di- 
mensions, and cubical capacities of the cars used by 
them. 

“It is further ordered, That the requirement of sec- 
tion 6 of the act of the Commission’s order of June 2, 
1908, relative to posting of tariffs at stations, be, and 
the same are hereby, modified, and that the tariff pub- 
lications herein referred to shall be posted at every 
point at which a complete file of tariffs is required to 
be kept. 

“Paragraph (j) of Rule 10 of the Commission’s Tariff 
Circular No, 18-A has been amended so as to extend 
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to a publication that is confined to information as to 
numbers, dimensions, capacities, etc., of freight cars 
the same privileges now extended in’ that paragraph 
to publications that are confined to information and 
regulations governing the use of tank cars. 

“It is understood that the information which this 
order requires the publication and filing of is sub. 
stantially contained in the Official Railway Equipment 
Register, and, apparently, the simplest and probably 


most economical way in which to comply with this 
order would be to adapt that publication to these re. 
quirements and have it issued and filed by a duly 


authorized agent of the carriers under proper powers 
of attorney and concurrences, and in accord with the 
Commission’s tariff regulations.’ 


CONFER ON BILLS OF LADING. 

New York, January 19.—Qn January 16 informal 
conferences were held between local bankers and H. 
Kern, chairman of the Liverpool Cotton Bills of Lading 
Conference Committee, and James H. Simpson, secre- 
tary of the European Bankers’ Conference Committee. 
It is stated that the object of these meetings was fur- 
ther to perfect: the organization of the central bureau for 
the registration of cotton bills of lading. The English 
bankers have been in favor of the plan since its concep- 
tion, and they have prevailed upon practically every 
bank in this city and most of the southern cotton dealers 
to make use of the bureau. 





ABANDONS PLANS FOR BOYCOTT. 
Spokane, Wash., January 19.—Plans for a general boy- 
cott of the Hill lines have, apparently, been abandoned, 
but the campaign for subscriptions to prosecute the 
fight for what Spokane considers should be a fair ad- 
justment of rates will continue. 


Lehigh Forms New Coal Company 





Philadelphia, Pa., January 19.—In order to end the 
litigation under the commodities clause as to the re 
lationship between the Lehigh Valley Railroad Coal 
Company and the Lehigh Valley Coal Company, directors 
of the carrier, at a meeting held here last week, decided 
to form a new company for handling the coal. A state- 
ment issued by President Thomas explained the action 
in this fashion: 

“The board of directors of the Lehigh Valley Coal 
Company at a meeting held this day authorized the 
organization of a new corporation under the laws of 
New Jersey to be called "Lehigh Valley Coal Sales Com- 
pany,” with an authorized capital stock of $10,000,000, 
consisting of 200,000 shares of the par value of $50 each, 
of which 121,216 shares, of the par value of $6,060,800, 
will be issued immediately upon the organization thereof, 
the balance being reserved for such future needs as may 
arise, 

“The Lehigh Valley Coal Company proposes to enter 
into a contract with the sales company, when organized, 
for the purpose of having the latter purchase and sell 
during a time and upon equitable terms, which will be 
fixed in said contract, such coal as, during said time, 
shall be mined, purchased, owned or otherwise acquired 
by the Lehigh Valley Coal Company and affiliated com- 
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panies. It is further expected that under such contract 
the coal sales company will thereafter conduct generally 
all such matters as are now conducted by the Lehigh 
Valley Coal Company incident to the transporting and 
marketing of its coal. The time and terms of said con- 
tract have not been settled and cannot be settled until 
the company has been organized and the proper measures 
have been taken for settling of terms and executing the 
contract, 

“The Lehigh Valley Coal Company has further au- 
thorized a subscription for said 121,216 shares of stock 
of said coal sales company when the latter is organized 
by the common and preferred stockholders of the Lehigh 
Valley Railroad Company, holders of shares of the rail- 
road company being given the privilege of subscribing 
for an amount equivalent to 10 per cent of their holdings, 
as recorded on the books of the railroad company at 3 
o'clock p. m., January 19, 1912. The privilege to sub- 
scribers must be exercised at or before 3 o’clock p. m., 
February 23, 1912. 

“Stockholders who avail themselves of this privilege 
must subscribe for the whole of their allotments and 
scrip certificates will be issued for fractional shares in 
cases where the allotment calls therefor. Such scrip 
will not entitle the holders to participate in the distri- 
bution of any dividends declared by the new sales com- 
pany, receive any interest or carry any voting power, 
but may, with sufficient other fractional shares, be con- 
verted into full share certificates. All shares or frac- 
tions of a share not subscribed for by 3 o’clock p. m., 
February 23, and paid for by 3 o’clcock, February 26, 
1912, will be taken at par by an underwriting syndicate, 
which has been organized by Drexel & Company of Phila- 
delphia, to insure a full subscription to the capital stock 
and payment thereof for the purpose of enabling the 
sales company to commence business with the requisite 
amount of capital. 

“Such stockholders of the railroad company as do 
not sign and deliver the power of attorney or otherwise 
subscribe for shares prior to the time stated, and pay 
for the same at or before 3 o’clock p. m., February 26, 
1912, will receive from the company a check in payment 
of the dividend declared by the railroad company.” 


IN STRENUOUS MEMBERSHIP CAMPAIGN. 


Minneapolis, Minn., January 19.—The recently or- 
ganized Traffic Club of. Minneapolis is engaged in a 
strenuous campaign to increase its membership, so that 
it may be in a positicn to properly finance the sevvring 
oi suitable club vooms. The regular monthly dinner 
ef the organization, which was preceded py the first 
annua! meeting, was held Tuesday evening at the West 
Hotel. 


CONTINUES SUSPENSION OF TARIFFS. 


Washington, D. C., January 19—On September 27, 
1911, the Commission suspended about 28 tariffs of 
the Atlanta, Birmingham & Atlantic Railroad because 
of the allegations that the Birmingham Southern is 
not a common carrier, but is merely a plant facility, 
and that the divisions of the tariff contained in the 
Suspended supplements were, as a matter of fact, re 
bates. Pending a hearing and investigation of the 
matter by the Commission, the tariffs referred to were 
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suspended to January 29, 1912, and an order has now 
been issued resuspending them to July 29, 1912, pending 
further investigation. 


Craffic World Changes 


N. M. Leach has been promoted to the office of 
assistant to the president of the International & Great 
Northern Railway Company, with headquarters at New 
Orleans, La. 

C. J. Acosta has been appointed traffic manager of 
the Georgia, Florida & Alabama Railway Company, vice 
B. C. Prince, resigned to accept service with another 
company. 

D. M. Dodge has been appointed general agent of 
the Edenborn Line—Louisiana Railway & Navigation 
Company—with headquarters at Kansas City, Mo., vice 
E. C. Hastings, resigned to engage in other work. 

R. P. Paterson, assistant general freight agent of 
the Pere Marquette Railroad Company, will take charge 
of the work heretofore under the jurisdiction of Assistant 
General Freight Agent James E. Williams, who has 
resigned to accept service with the Committee on 
Uniform Classification. 

A. Harry Greenly has been appointed chief of tariff 
bureau of the Pere Marquette Railroad Company, with 
headquarters at Detroit, Mich, 

Governor Crothers of Maryland has promoted Philip 
D. Laird to the chairmanship of the state public service 
commission, vice James M. Ambler, who has been 
appointed to the bench. Benjamin T. Fendall, formerly 
city engineer for Baltimore, has been named to fill the 
unexpired term of Mr. Ambler on ‘the board. 

Charles S. Allen, formerly commercial agent of the 
Seaboard Air Line Railway, has been appointed general 
freight and passenger agent of the Piedmont & Northern 
Railway, with headquarters at Greenville, S. C. - 

B. F. Bush, president of the Missouri Pacific Rail- 
way, has been given a similar position on the Denver & 
Rio Grande, vice E. T, Jeffery, who becomes chairman 
of the board. 

Directors of the New Orlean, Mobile & Chicago 
have elected William F. Owen, formerly vice-president 
and general manager, president, succeeding L. S. Berg, 
B. L. Winchell was made vice-president and chairman 
of the board; M. H. Smith was elected vice-president, 
succeeding Brayton Ives; George W. Cary, formerly 
secretary and treasurer, was made treasurer; F. H. 
Ricker was elected secretary; T. D. Heed, assistant 
treasurer, and H. L. Broden, assistant secretary. The 
following have been elected members of the executive 
committee: Henry Walters, B. F. Yoakum, M. H. Smith, 
B, L. Winchell and W. F. Owen, succeeding Brayton 
Ives, L. S. Berg, Charles K. Beekman, Frederick E. 
Fried and R. W. K. Anderson. 


COAL RATE CASE SUBMITTED. 

Helena, Mont., January 19.—The rate case of the 
Montana, Wyoming & Southern Railway against the 
Montana Railroad Commission, in which the railroad 
seeks to prevent reduction of the tariff on coal ship 
ments, has been submitted to Judge Hunt to-day in the 
Federal Court. The railroad contends if the reduced 
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rate were made effective it could not operate its road 
at a profit; the commission contends that the coal 
operators cannot afford to pay the higher rate and 
compete with operators in other coal fields. The findings 
of Master in Chancery O. T. Crane were in favor of the 
complainant. 


Salt"Rate Case Argued 





Washington, D. C., January 19.—In the argument of 
the complaint of the Kansas Railroad Commission against 
the adjustment of salt rates from Kansas producing 
points in relation to rate from the Michigan producing 
points, John Marshall appeared for the complainants, 
Walter E. McCornack for the Detroit Salt Company, 
N. S. Brown for the Wabash, Wallace T. Hughes for the 
Chicago, Rock Island & Pacific, A. E. Helm for the 
Hutchison Salt Company and other Kansas salt people 
who intervened and Henry G. Herbel for the «Missouri 
Pacific. 

Early in the discussion of the case all parties 
bumped up against the fact that salt from the Michigan 
points of production reaches Chicago at a cost of 2 1-3 
cents per 100 pounds, while Kansas salt reaches Kansas 
City on its way to the competitive market at St. Louis 
at a cost of 10 cents. The salt moves to Chicago by 
water and Mr. Helm was able to suggest that the Pere 
Marquette owns’its own steamers, but, when pressed 
for an enumeration of the steamers owned by the car- 
riers who serve both the Michigan and Kansas fields, 
he could not do so. 

Chairman Prouty, stating the facts as to the rates 
to Chicago and to Kansas City, asked Mr. Helm on 
what theory the Commission could direct the’ Wabash, 
for instance, to carry salt originating in the Michigan 
fields and taken to Chicago by water, should make a 
rate that would enable it to bring the salt from the 
two fields into competition at St. Louis, the point about 
equi-distant from Kansas City and Chicago, which, so 
far as the haul on the Wabash is concerned, are the 
points of origin. 

“On the theory that the salt does not originate at 
Chicago,” said Mr. Helm, who, when pressed farther, 
said that the Kansas producers would be satisfied if 
the rate from Michigan were increased and the higher 
intermediates ordered out. Chairman Prouty said he 
took the Wabash for purposes of illustration and not 
because he wanted to have somebody’s idea as to what 
should be done with regard to Wabash rates, which are 
exceptionally low between St, Louis and Detroit. 


Unloading Rules Under Attack 


Albany, N. Y., January 19:—The New York & New 
Jersey Produce Company of New York City has lodged 
a complaint with the public service commission, second 
district, against the requirement cf the New York, New 
Haven & Hartford Railroad Company that these dealers 
be required to unload carload potatoes at a new freight 
yard about 12 blocks from’ the company’s yard at One 
Hundred and Thirty-second street and Lincoln avenue, 
New York City. This complaint states that the shippers 


receive about 350 carloads of potatces each year and 
the action of the railroad company in refusing to allow 
them to unload at the former station is because the 
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produce company have not leased from the railroad com. 
pany any part of a building near its Lincoln avenue 
freight depot, 

It is claimed that the station which the produce com. 
pany is now obliged to use is in reality only a side. 
track, unknown to the produce trade; that it being in 
an unpaved condition trucks can only be loaded to half 
their capacity. 

This complaint has been served upon the company 
and an answer required within ten days. 


WILL FILE EXCEPTIONS TO REPORT. 
Montgomery, Ala., January 19.—Counsel for the 
state have announced that exceptions will be filed to 
the report of Special Master Thorington, holding the 
Alabama rate laws of 1907 unconstitutional as applied 
to the Central of Georgia Railway. 


TO CAMPAIGN FOR LOWER 
Pueblo, Colo., January 19.—Pueblo shippers, under 
the leadership of the transportation bureau of the 
Chamber of Commerce are planning a campaign for a 
readjustment of rates—downward basis. Lower rates 
between Colorado ccmmon points and a realignment of 
classifications are among the features of the campaign 


RATES. 


CARLOADING SHOWS LARGE INCREASE. 

St. Paul, Minn., January 19.—Carloading on the 
Great Northern for the first week of the new year 
increased 27 per cent over the figures for 1911. Grain 
lumber and coal showed heavy gains. 


THE BOOK SHELF 











The Act to Regulate Commerce..... Sis ae Sth . «$0.25 
Tarif, CMPeMler IBA...» .rccscccsncessvcossetes 06 
Supplement No. 1 to 18A.......... seteuwegeae 06 
Conference Rulings Bulletin No. pee fugues 00 
Supplement No. 1 to Bulletin 5............... 10 
Regulations Governing the Issuing of Passes. £25 
Regulations for the Transportation of Dangerous 
Articles Other Than Explosives.............. 25 


5-Road Capacity .......... .28 


Registered Tracers < 3-Road. Capacity .......... 20 

1-Road Capacity .......... .15 
Railroad Freight Rates, L. G. McPherson..... ~- 2.48 
The Working of the Railroads, L. G. MePherson.. 1.63 
Transportation in Rv~ope, L. G. McPherson..... 1.63 
When Railroads West New, C. F. Carter........ 2.16 
Interstate Transporta\ion, Mile 662, 6.00 


Railway Traffic and Rates, Johnson & Huebner. . 5.42 


Railway Rate Theories, Hammond........... be 1.00 
Railroad Administration, Morris......... eae sts 2.15 
American Railway Transportation, Johnson...... 1.60 


Confessions of a Railroad Signalman, Fagan..... 1.10 


Labor and the Railroads, Fagan............... 1.10 
Hutchinson on Carriers.............cecceceees 18.00 
Nellis on Street Railways, 2 Vol................ 13.00 
Street Railway Reports, Gilbert, 6 Vol.......... 30.00 
Dee GR RN BWR ins Sead bis vinkccectiaase 6.30 
Frost on Federal Corporation Tax.............. 4.00 
Problems in Rai way Regulation, Haines........ 1.75 


Quantity price on any of the above 
will be quoted upon application 


The Traffic Service Bureau 
30 South Market Street, Chicago 
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POSITION WANTED — 


Young man with ten years’ railroad and 
industrial experience, desires position as 
Traffic Manager. Familiar with every phase 
of industrial freight matters and thoroughly 
qualified to handle them by modern methods. 
Now Assistant Traffic Manager of large 
manufacturing company. 


F. 96-The Traffic World Chicago 


ARTHUR B. HAYES 


ATTORNEY-AT-LAW 
WESTORY BUILDING WASHINGTON, D.C. 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


interstate Commerce Litigation 
a Specialty 





Position Wanted 


As Industrial Traffic Manager, by young 
man of eight years’ experience. Thorough 
knowledge of both freight and express 
Tariffs. For the past two years Assistant 
Traffic Manager of one of the largest manu- 
facturing concerns in the Middle West. 
Can show excellent record in collection of 
claims. Best of reference from prominent 
railroad officials and present employers. 


K-27, Traffic World, Chicago 


TRANS-CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 


commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 
Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental 
points. Also Australia and New Zealand. 
Write us for particulars. 








Washington Brought to Your Door 


That’s what our special service means to you. 
It means that we bring the vast official data ‘on traffic 


matters to your desk. 


The files of the Interstate Commerce Commission, 
the only complete record of interstate freight rates 
in the world, are made as accessible to you as if they 


were in your own Office. 


Our trained investigators, men thoroughly schooled in rate 
questions, are at your Command at any time you want prompt, 
accurate information upon traffic matters. 

Your wants are our only limitations. 


The cost of this service? Small. You pay only for the time 
actually spent by our men in your service. 


The Traffic Service Bureau 


» 506-510 COLORADO BLDG.,WASHINGTON, D.C. 
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Get in Touch with Railroad 
Life as It Really Is 


Read a magazine written along non- 
technical lines, and covering every feature 
of present-day railroading. 


Feel the pulse beats of 70,000 actual 
railroaders, by subscribing for the 


Santa Ke 
Employes’ Magazine 


The greatest railroad magazine that ever 
has been published. Through it you'll see 
railroading as it is seen by men in every 
branch of the service from trackwalker to 
president. 


Read the other fellow’s side of the story 
—you'll profit by it and you'll find it 
most intensely interesting. 

$1.50 per year. 


f 
| 
Subscription Rates $4.00 for 3 years. 
| 15c for sample copy. 


Santa Fe Employes’ Magazine 
Railway Exchange Chicago, U. S. A. 
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Large Salaries Paid 
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INTERSTATE COMMERCE 


Become an Expert Traffic Man 


It is estimated that 
$100,000,000 is lost every year 
by not knowing how to apply the lowest legal freight charges. Wi 
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Learn how to save these millions of dollars. Business Men 
stand ready to pay large salaries to men who understand Inter- 


state Commerce. 


For Example: One of our trained traffic men, after three months training, had re- 
funded for his employer $350.00 and writes that he received within that time more 
practical knowledge than during his 20 years’ previous experience. Through this 
kind of expert service one Chicago shipper recovered $2,030.00 on a three-car- 
load shipment. $10,000.00 was saved to six concerns through a correct application 
of reciprocal switching rates. Overcharges are found in eight out of ten shipper’s 


freight accounts. 


You can qualify for this expert traffic service during your spare time 
at home under the guidance of practical traffic experts. 





Practical training in daily traffic work qualifies you to supersede the 
“rule o’ thumb” man. It covers practical daily type problems, arising in traffic 
offices every hour—how to compute lowest legal rates within and between va- 
rious traffic territories—how to adjust rates—the study of type tariffs—colored 
maps of traffic territories. In short it is the boiled down experiences of experts and 


specialists, qualifying you to forge ahead rapidly in this New Field of business. | 


This will place you ina NEW PROFESSION, not over-crowded, as 





Administration Building, 2715-19 Michigan Ave., Chicago 


permanent as the shipping industry, with 


possibilities unexcelled. FREE 
COUPON. 
Send the Coupon today and we 

will mail to you Free, and without La Salle 
any obligation, a New Traffic Extension 
. University, 
Territory Map, the only one Dept. C, Chicago: 
of its kind; also 70-page Piskisy ideal 
booklet and full partic- Map and full particulars. 


ulars showing how to 
become a Traffic Mana- 
ger, Rate Auditor or [nter- 
state Commerce Expert. 
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BIND THEM UP 


If you want to keep your back issues of THE TRAFFIC WORLD, let us bind them 


tion included, 4 volumes, #6 cn 


" omitted, 2 
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We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 





Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


Custom House 


Brokers, etc. 





CARLOAD RATES Less Carload Shipments 


FWAKEM &, McLAUGHLIN, Inc. 
CHICAGO = = 


” NEW YORK 


Operating nine warehouses, bonded and free. Regular com 
bined car service to and from all points; we are the piencers. 


iW AREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 








BUFFALO, N, Y. 


BUFFALO STORAGHR & CARTING 
CO., 350-356 Seneca St. “Unsurpassed 
facilities’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 633. 





CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 448 Marquette Bidg. Car- 
load distribution to all railroads at 
Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all principal western 
and Pacific Coast points. 


MIDLAND WARBDHOUSE & TRANS- 
FER CoO., 43d and Robey Sts. Belt 
line warehousing and reshipping with- 
out teams. Carloads received rail or 
lake and reshipped rail, L. C. L., at 
Chicago rates. Insurance rate, 29c. 


G. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 

eustom house attorneys. 


SOUTHWEST TRANS 
FER & STORAGE CO. 
OKLAHOMA CITY, 
OKLA. 





CHICAGO, ILL. 


INTERNATIONAL FORWARDING CO., 


Manhattan Buildi Foreign and 
domestic freight forwarders, con- 
solidators, distributors, warehouse- 


men and custom house brokers. 
Our motto: SERVICE FIRST. 





DAVENPORT, IA. 


SCHICK’S EXPRESS & TRANSFER 
CO., 121 Ripley Street. General trans- 
fer and forwarding agents; reship- 
ping; storage; warehouse. Carloads 
or less consigned to our care will be 
delivered promptly. 





DETROIT, MICH. 


THE READING TRUCK CoO., Sixth and 
Congress Streets. Authorized cartage 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 
Line steamers. Special attention given 

to distribution of carload freight for 

two or more parties. Merchandise de- 
livered as ordered. 


LOS ANGELES, CAL. 


LOS ANGELES TRANSFER Co., 380 
South Broadway. Baggage and freight 
distribution; consignments and car- 
loads our specialty. Established 1395. 





LOUISVILLE, KY. 


LOUISVILLE PUBLIC WARBHOUSE 
COMPANY, INC. Import and expert 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers. Bonded and free warehouses. 
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ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 
and general storage. Drayage facili- 
ties. Cars promptly handled. Custom 
house entries attended to. Insurance 
18c. Track connections. 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONBER TRANSFER, 
Kearns Building. General tfansia 
and distributing agents. Carload dis 
tribution our specialty. Reliable azé 
prompt. Wstablished 1872. 
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YOU NEED IT 


Railroad Traffic and Rates 


By EMORY R. JOHNSON and GROVER C. HUEBNER 


(UNIVERSITY.OF PENNSYLVANIA)I 


An unbiased text-book for the student of trans- 
portation, both in and outside of the railroad 
service. Explains in detail the development of 
the rate-making in different sections of the coun- 
try, the organization of the traffic departments 
of typical lines, the division of labur, the han- 
dling of Red Ball freight; how freight and pas- 
senger records are kept. Freight, passenger, mail, 
express and Pullman traffic exhaustively treated. 

This work is the result cf long study by its 
authors. In addition, it has had th») benefit of 
the criticism and suggestion of prominent rail- 
road men who are specialists in their particular 
fields. 

Two volumes, over 900 pages, illustrated with 
over 150 charts, maps and reproductions of forms 
actually used on American railroads today. 
Thoroughly up-to-date. 


Price $5.00 Net; Postage 42c Extra 


THE TRAFFIC SERVICE BUREAU 


Old No. 12%—- 30S0. MARKET ST., CHICAGO, ILL. 


Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in’ the market for 


Hose Couplings 


Belting 


Tank Cars 
Boilers 
Steam and 
Gas Engines 
Chemicais 


You can reach this big and growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Men 


Rose Building 


Cleveland, Ohio 


Employ it as YOUR Salesman. Write Us. 


LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The Nationa! Industriai Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 


bers are traffic directors, managers, 
commissioners or other Officials in 
charge of traffic of industrial or com- 
mercial organizations and traffic officers 
of representative shipping concerns in 
the United States. 


Officers 


. M. S wy vig President, 
*“¢ A., Pittsburgh Plate Glass Co., 


Vice-President, 
Comm’r, Transportation Bureau of 
Commercial Club, Kansas City, Mo. 
D. Hurlbut, "Secretary - -Treasurer, 
Wer M., Wisconsin Pulp & Paper Co., 

39 Jackson Bivd., Chicago, Il. 


ILLINOIS. 


a County Manufacturers’ Association. 
P. Sedgwick, Pres., Waukegan. 


National Implement and Vehicle Associa- 
tion. W. J. Evans, Brett Traf. Mgr., 
American Trust Bldg. hicago, Il). 

Sterling 


Manufacturers’ and Shippers’ 
Association, 


In charge of traffic of industries located 
at Sterling and Rock Falls, Ill. 


HL TMWGOROD. 2c ccccccccces President 
ae SO Serre Vice-President 
Ss. = ae Secretary-Treasurer 
We. Se I cba caéecers Traffic Manager 
MINNESOTA, 


Northern Pine Manufacturers’ Associa- 
tion. H. S. Childs, Secy., Minneapolis. 


MISSOURI. 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 


Commercial Club. H. G. Krake, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 


Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas Cit ty. 


NEW YORK 
Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany. 


TENNESSEE. 


ba Memphis Freight Bureau. F. M. Nor- 
fleet, President: L. R. Donelson, Vice- 
President: James 8. Davant, Commis- 
sioner, Memphis, Tenn. 





TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, res; 
Carl K. Landes, Secy. 

The Chicago Franeportation Association, 
J. A. Angell, Pres.; L. H. Mann Secy. 

The Traffic Club of New York. E. G. War- 
field, Pres.; C. A. Swope, dan 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy 8. McCabe, Secy. 

The Traffic Club of ~_— hia. F. A 
— Pres.; C. Summerdeid, 


The Traffic Club of St. Louls. A. Hilton 
Pres.; A. F. Versen, Secy.-Treas, 

The Traffic Club of Pittsburgh F. A. 
Ogden, Pres.; D. L. Wells, S.. 

The Transportation Club of Indianapolis. 
— L. Ketcham, Pres.; L, E. Stone, 


Sec 

The Traffic Ciub of New England, Boston. 
z- E. Byrnes, Pres.; Wm. C. Brown, 
ecy. 

The Transportation Club of Cincinnati. 
C. C, Spaulding, Pres.; W. C. H 

The Transportation Club ‘of Louisville. 
L. J. Irwin, Pres.; Fred H. Behring, 

Secy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 

The Traffic Club of St. Paul. J. R. Jones, 
Pres.; A. L. Bowker, Secy. 

The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert E. McHugh, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
— G. Norvell, Pres.; W. R. Hurley, 

ecy. 

The Rallroad Club of Kansag City, Me, 
James L. Marens, Pres.; Claude Man- 
love, Secy 

The ‘rdancpietation and Traffic Club, 
Birmingham, Ala. lL. Sevier, Pres: 
O. F. Redd. Secy. 

The Traffic Club of Minneapolis. F. §. 
Pool, Pres.; F. B. Rowley, Secy. 
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THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


: ~ If you have not already ordered ; 


€ 


| a copy of the Digest ot Laws and 





Journal of Proceedings of the 23rd 
Annual Convention of the National 


Association of Railway Commission- 





ers, let us have your order now. 


The edition will be limited, and 








the compilation of state laws should 
alone make the volume invaluable to 
you. Leather binding, $10.00. Cloth, 
$7.50... 


The Traffic Service Bureau | 





CHICAGO 





